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ACTIVITIES OF FEDERAL LAW ENFORCEMENT
AGENCIES TOWARD THE BRANCH DAVIDIANS

(Part 2)

TUESDAY, JULY 25, 1995

HOUSE OF REPRESENTATIVES, SUBCOMMITTEE ON NA-
TIONAL SECURITY, INTERNATIONAL AFFAIRS, AND CRIMI-
NAL JUSTICE, COMMITTEE ON GOVERNMENT REFORM
AND OVERSIGHT, JOINTLY WITH THE SUBCOMMITTEE ON
CRIME, COMMITTEE ON THE JUDICIARY,

Washington, DC.

The subcommittees met, pursuant to notice, at 9:42 a.m., in room
2154, Rayburn House Office Building, Hon. William H. Zeliff, Jr.
(chairman of the Subcommittee on National Security, International
Affairs, and Criminal Justice) presiding and Hon. Bill McCollum
(chairman of the Subcommittee on Crime).

Present from the Subcommittee on National Security, Inter-
national Affairs, and Criminal Justice: Representatives William H.
Zeliff, Jr., Robert L. Ehrlich, Jr., Steven Schiff, Ileana Ros-
Lehtinen, John L. Mica, Peter Blute, Mark E. Souder, John B.
Shadegg, Karen L. Thurman, Robert E. Wise, Jr., Gene Taylor,
Tom Lantos, Louise McIntosh Slaughter and Bill K. Brewster.

Present from the Subcommittee on Crime: Representatives Bill
McCollum, Steven Schiff, Stephen E. Buyer, Howard Coble, Fred
Hememan Ed Bryant of Tennessee, Steve Chabot, Bob Barr,
Charles E. Schumer, Robert C. Scott, Zoe Lofgren, Sheila Jackson
Lee, and Melvin L. Watt.

Also present from the Committee on Government Reform and
Oversight: Representatives William F. Clinger Jr., Cardiss Collins
of Illinois, and Gene Green.

Also present from the Committee on the Judiciary: Representa-
tives Henry J. Hyde and John Conyers, Jr.

Staff present from the Subcommittee on National Security, Inter-
national Affairs, and Criminal Justice: Robert Charles, staff direc-
tor and chief counsel; T. March Bell, counsel for justice affairs;
Marshall Cobleigh, senior policy advisor; Michele Lang, special
counsel; Sean Littlefield, special assistant and clerk; and L.
Stephan Vincze, defense counsel; Committee on Government Re-
form and Oversight: Kevin Sabo, general counsel; Judith McCoy,
chief clerk; Jeffrey Wilmot, professional staff member; Bud Myers,
minority staff director; David Schooler, minority chief counsel; Ron-
ald Stroman, minority deputy staff director; Donald Goldberg, mi-
nority assistant-to counsel; Cherri Branson, minority professional
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staff member; Ellen Rayner, minority chief clerk; Cecelia Morton,
minority office manager; and Eddie Arnold, public affairs officer.

Staff present from the Subcommittee on Crime: Paul J. McNulty,
chief counsel; Glenn R. Schmitt, counsel; Daniel J. Bryant, assist-
ant counsel; and Audray L. Clement, clerk; Committee on the Judi-
ciary: Alan F. Coffey, Jr., general counsel/staff director; Dan Free-
man, parliamentarian; Julian Epstein, minority staff director;
Perry Apelbaum, minority general counsel; Melanie Sloan, minority
counsel; and Tom Diaz, minority counsel.

OPENING STATEMENT OF CHAIRMAN ZELIFF

Mr. ZELIFF. The joint oversight committees on Waco will now
come to order.

Today will be a very interesting day, a long day. We have panels
that wili take us, I believe, late into the evening. We are hopeful
that we can move forward, and I talked with my colleague, Bill
McCollum, and rather than duplicating some of the material, he is
going to talk in his opening statement about what we have learned
so far, and I will quickly talk about where we are going.

From my point of view, as we reach this halfway point, we have
been very committed to getting to the truth, to bringing out all the
facts as to exactly what happened at Waco. We got off to a tough
start in the beginning, but I think that we are really dealing with
substance, and, again, we have learned about some important
events.

Again, Bill will get into these in detail, but in Mr. Rodriguez’s
testimony yesterday, I think our hearts went out to him as he ex-
plained in great detail how he tried to warn people that the
Davidians had been tipped off. We will hear more about that today.
We also learned that David Koresh offered to have people come in
and see the weapons. Again, these are the things that we really
wanted to get to the bottom of. We now move into phase two; all
the facts just mentioned, we will get into what happened during
the 51 days that followed.

On March 1, 1993, the FBI took control, ATF was relieved of
command, and the FBI and the Texas Rangers began what has
come to be known now as the Waco siege. The FBI-controlled siege
ended with CS gas and a fire that burns in many hearts and
minds. That fire, which followed insertion of CS gas into the
compound, led to 22 children and more than 60 men and women
burning alive. In just 15 minutes the people who had been on the
other end of the telephone were dead.

This week we will ask the Justice Department to answer tough
questions about their role: What happened that caused this second
tragedy? Who made the key decisions? Why were they made and
on what information? And how can we prevent anything like this
from ever happening again?

We will hear from scholars, lawyers, and eventually Janet Reno
herself. Did the FBI's negotiators give up? Did internal tension at
the FBI develop between the tactical people and the negotiators?
Were offers of surrender made and rejected? Could the Texas Rang-
ers have ended the siege or assisted in that end if given a chance?
Was the crime scene evidence destroyed or tampered with in any
way, any Waco documents? What were the roles of Mr. Potts, Mr.
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Hubbell, the Attorney General, and the President of the United
States? Did the President approve the use of CS gas? Did the At-
torney General approve the use of CS gas? Who accelerated the use
of CS gas? Why was it used in such great volume, and could that
fire have been prevented?

Still as ATF Director Magaw said yesterday, and I just think
after sitting here all day about 6 hours listening to him and Ron
Noble, I can’t help but feel good about his comments as he said
that constitutional oversight hearings are good for law enforcement
everywhere in this country; they are good for law enforcement on
the local, State, and Federal levels; for one simple reason: They re-
mind us all of the need for good plans, good procedures, and good,
responsible practices.

Director Magaw, I believe, that you hit the nail on the head with
that statement.

I would also like to say that every single one of us is committed
to not only finding out what happened to those four brave ATF
agents but also the men and women and children that also per-
ished. We have a great respect for law and order, and I think any-
body that makes any comments anywhere, any time, that goes
against that is irresponsible.

Our commitment is getting at the truth. We have an oversight
responsibility role, and that’s exactly what we intend to do.

I would now like to yield to Mrs. Thurman from Florida for an
opening statement.

Mrs. THURMAN. Thank you, Mr. Chairman.

Today we begin the next phase of our hearings. During the past
4 days we heard about the role of the ATF and the Department of
Treasury in the planning of the fateful raid outside Waco on Feb-
ruary 28, 1993. Four ATF agents were killed, 20 were wounded,
and up to 5 Branch Davidians were also killed on that day.

Yesterday we listened to heart-wrenching testimony from Robert
Rodriguez as he described his experiences inside the compound and
his efforts to warn his superiors that Koresh knew agents would
be coming. Robert watched helplessly from the perimeters while his
fellow officers were cut down by automatic weapons fire. We were
all touched by Mr. Rodriguez’ account.

Yesterday we also heard from Agents Ballesteros and Williams,
the men who attempted to serve the warrant to David Koresh. Mr.
Williams and Mr. Ballesteros and every other single witness who
was in Waco that day agreed that the Davidians opened fire first.
This is an important fact that is now established.

It has also been firmly established that serious errors in judg-
ment were made by ATF and other Treasury officials. As I stated
yesterday in my opening statement, these mistakes are clearly out-
lined in the blue book. Once again, I have heard nothing up to this
point that leads me to believe that there was any attempt to white-
wash or cover up the facts in this case.

Mr. Chairman, yesterday we also took testimony from Secretary
for Law Enforcement Ron Noble and ATF Director John Magaw. I
was encouraged to hear from both these gentlemen of the sweeping
changes that were made in both their agencies. Secretary Noble
stated that he issued a directive in August 1993, that requires the
Treasury Office of Enforcement to be notified of any significant
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operational manners that included the Department’s bureaus. In
addition, Secretary Noble outlined the steps he had taken to im-
prove general oversight within the Department.

Director Magaw also talked about changes made at ATF. Among
the changes are increased and accurate intelligence; crisis manage-
ment training for all ATF staff; and, finally, a new ATF order that
outlines undercover guidelines.

I was encouraged by both Secretary Noble and Director Magaw
in response to my question about Americans’s constitutional rights.
Both men said it was important for every one of their employees,
from management to field agents, to be acutely aware of citizens’
rights under our Constitution.

Today, we start our inquiry into the role of the FBI and the De-
partment of Justice in the 51-day standoff that followed the Feb-
ruary 28 raid. We will specifically be looking into the negotiations
and the role of the FBI. We will undoubtedly hear testimony from
some of today’s witnesses that the FBI did not fully pursue negotia-
tions.

However, I believe that the testimony of Ms. Jewell, Joyce
Sparks, and Robert Rodriguez all established clearly that Koresh
was never going to leave the compound. In order to fulfill his
prophecy, Koresh needed to create his own Armageddon. By sur-
rendering, he would have been proven a false prophet to his fol-
lowers. This fact is also now firmly established in the hearing
record and I hope will be further examined during today’s testi-
mony.

Another important point is that after the death and wounding of
both ATF agents and Branch Davidians, a slow and careful process
was employed by the FBI to negotiate a peaceful end to the gun
battle. Let us not forget that the FBI maintained its channels to
Koresh for 51 days. Some will say that Koresh constantly lied and
kept looking for opportunities to spread his views.

As we will hear, David Koresh always had another reason not to
surrender, another condition, another demand, another chance to
manipulate. After nearly 2 months of this posturing, it became ap-
parent that Koresh was not leaving the compound under his own
accord. There was no evidence that he would have relinquished the
national spotlight which he exploited for 51 long days. We would
have continued to evade the real issue. He had answered a warrant
with gunfire that killed four law enforcement officers.

In closing, Mr. Chairman, let me state again as we enter this
phase of the hearing that all I seek is the facts and make sure an
event like this never happens again.

Thank you, Mr. Chairman, and I yield back the balance of my
time.

Mr. ZELIFF. Thank you, Mrs. Thurman.

The Chair recognizes and introduces the cochairman of the joint
subcommittees and chairman of the Judiciary Committee’s Crime
Subcommittee, a good friend, Bill McCollum from Florida.

OPENING STATEMENT OF CHAIRMAN McCOLLUM

Mr. McCoLLUM. Thank you, Mr. Zeliff. I appreciate that intro-
duction.
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On the fifth day, as we begin to look for the first time at the Fed-
eral Bureau of Investigation’s role in this process and what hap-
pened on the fatal last day after 51 days of siege, I think it’s appro-
priate for us to very briefly look back on what we have just wit-
nessed, particularly what we heard yesterday, because yesterday
was a very fruitful hearing as far as I was concerned. I think both
sets of them were in trying to put in perspective what happened
on February 28, and why it happened.

First of all, I think there were two very significant points that
were discovered yesterday which I certainly had not been aware of
and I don’t believe were in anybody’s report or investigation in the
kind of decisive manner we learned them yesterday.

One of those is that the ATF did not have the capability to con-
duct a siege. They didn’t have the experience or the negotiators to
actually do that. In the discussions yesterday evening with Mr.
Noble, we learned that, we had documentation of that, and we
found out that for a fact, and that was a factor, a very serious and
significant factor, leading to the decision ultimately to do the dy-
namic entry that led to the tragic deaths that we know about on
February 28.

The second thing that I think we learned yesterday that was
very important—and we have been building up to it with a lot of
questions on the days before but really hadnt quite gotten to the
point of getting the admissions that came out yesterday—was that
the ATF actually abandoned the idea of trying to arrest David
Koresh outside the compound some 10 days or 2 weeks or maybe
longer before the February 28 raid.

In other words, they weren’t looking to try to cut the head of the
snake off, as somebody said, and try then to do whatever they
needed to do to go in and search the compound. They had com-
pletely abandoned that idea.

Now those two things are important for a few reasons, and I
want to outline them, and, in doing that, I would like to make the
observation—at least it’s my observation—that this is a case where
there is plenty of blame to go around. There is not one single thing
that caused the problems that occurred on the day of this raid, on
February 28.

There was a lot of emotion out here yesterday, a lot of finger
pointing, understandably, a lot of conscience being brought for-
ward. Let’s run through a few of those things.

First of all, clearly if this element of surprise or the point of se-
crecy had not been lost, this raid might have been successful. The
agents all expressed that. So the loss of secrecy, the loss of sur-
prise, certainly contributed to the failure of the raid on the 28th.
The “but for” concept, but for the loss of surprise, there might not
have been the tragedy that there was.

But in addition to that, we can say that but for the fact that the
raid planners did not know or listen to Joyce Sparks or anyone else
with the expertise on the religious nature and the real meaning of
what David Koresh was trying to say, but for the failure to listen
to their warnings about not going in directly as they did but in-
stead trying to arrest him outside the compound, maybe this would
not have happened.
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In addition, one can say but for the fact that David Koresh was
not arrested, but for the fact that the ATF abandoned the idea of
arresting him outside the compound and separating him from those
inside, this tragedy might not have happened.

Another “but for” comes with the question of the press involve-
ment. I don’t think there was any stronger words yesterday than
Mr. Hartnett condemning the cameramen and the press for getting
involved as aggressively as they did and blowing the cover.

I don’t know to what degree ATF’s involvement with the news-
paper and some of the other activities about the press led to this
hype or led to the fact that cameramen were on the road, but obvi-
ously the press was overly aggressive and obviously the cameramen
blew the cover of this raid to the postman who went in and who
was a member of the Davidians and told Koresh about the folks
who were coming that morning.

So we can say but for the cameramen and but for the overzealous
press, this tragedy might not have occurred.

Then one has to ask himself, despite Mr. Noble’s trying to find
a way to excuse it last night, if Secretary Bentsen, when he first
took over as Secretary of the Treasury, had done what one would
normally expect a Secretary to do in the first 30 days he’s in of-
fice—which is to meet with the heads of his law enforcement agen-
cies such as the ATF—if Secretary Bentsen had just met with Mr.
Higgins and had an ordinary conversation in which he asked him
what are the significant items on your plate right now, which I sus-
pect he would have asked—well, maybe, just maybe, just maybe,
then the facts would have come over about the fact that this Waco
raid was going to take place or something was going to happen
down there, and the Treasury Department would have investigated
it in a much more thorough manner instead of learning about it 48
hour?i before, and maybe this entire tragedy would not have hap-
pened.

Then we have the report, the Treasury report. I would suggest
that we learned that it is a reasonably good report, or it was a rea-
sonably good report, but it was not the terrific all-perfect report
that some would like to have you believe. We learned a lot of new
information, and we did place some of the things in the record yes-
terday that clearly were not in that report.

What bothered me the most about all of that, though, was the
fact that it appears that Mr. Noble and some others down at Treas-
ury did attempt to distance themselves from the events of Waco,
to try to quickly assess the blame and place it on the ATF agents
on the line and make them the fall guys; and, yes, there was some
blame there to be placed, and there is nothing necessarily wrong
with the placing of the blame, but the manner in which it was done
and the callousness with which it was done seems to me to be
somewhat striking at times and one of the ways I want to point
out this element of surprise question.

After I questioned Mr. Noble yesterday extensively, and listening
to all of the other witnesses leading up to this question about what
was it all about, it was very clear—he admitted it—that at no time
did the Treasury Department direct anybody at the ATF to aban-
don the raid if the element of surprise was lost.
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Now they did think they had assurances that this raid would not
take place if everything didn’t go right, and Mr. Higgins was con-
fident that it wouldn’t have occurred had the agents in the field
done what normally you would expect them to do and not go for-
ward if surprise was lost and they learned about it.

But, nonetheless, Mr. Noble went ahead and did things that not
only in the report were suggestive of the fact that Treasury di-
rected this to happen, and it didn’t happen, and therefore this was
the real problem in this raid, but also on “60 Minutes” on May 14,
1995, he said—and I quote—“What was absolutely clear in Wash-
ington at Treasury and in Washington at ATF was that no raid
should proceed once the element of surprise was lost. Then the raid
planners would have said, okay, we can’t go forward with the raid.”

That’s what should have happened, that’s what the raid planners
were trying to do, that’s what they were directed to do, and they
didn’t do it.

Now, that simply wasn’t so, and Mr. Noble stretched that point,
I wouldn’t say trying to tell a lie about it, but I would say it was
all part of the mental attitude down at Treasury at that point to
distance themselves and make sure they didn’t take any of the
blame for this. They were new in office; they attempted very hard
to put distance between themselves and those who were at fault.
That’s what I got out of yesterday’s hearings, Mr. Chairman.

I think we now need to put that aside. We will come back to it
in our final report of the committee at the end after we have fin-
ished all of this work, and we are today, as you've indicated, going
to proceed to focus on the second half of this, the 51-day siege and
what happened that led up to the final tragedy at Waco in April.

Thank you.

Mr. ZELIFF. Thank you, Mr. McCollum.

The Chair now recognizes the ranking minority member of the
Crime Subcommittee, Chuck Schumer from New York.

Mr. SCHUMER. Thank you, Mr. Zeliff.

First let me say I thought yesterday’s hearing represented both
the best and the worst of what could be and what could come out
of these types of hearings. The best was, I think, hearing Mr.
Rodriguez tell what happened and hearing the rebuttal from the
other witnesses. It came out clearly.

There was a dispute as to what happened, but everyone could
make their own judgment, and I think that that is very, very im-
portant because, as I said in yesterday morning’s opening state-
ment, losing the element of surprise and then going ahead with the
raid was the greatest, greatest mistake that occurred in the whole
Waco tragedy.

The worst is sort of idle throwing out of words with very little
proof, the word “coverup” yesterday. Coverup is a serious word, it
implies a crime, and Mr. Hartnett threw it out; a few members of
the—a few members of this committee latched on to it, but there
was not a single bit of proof of coverup, and that is the kind of
thing, in my judgment, that poisons these hearings.

Getting at the truth, great; we should, even if the truth has al-
ready come out; but just throwing around words that really have
no basis in fact and that are very serious words, that is a danger
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of this hearing. It has been a danger throughout. We in the minor-
ity have tried to limit that danger, and I hope it will be continued.

In this regard, I do want to praise my colleague, Mr. McCollum,

who last night—most of you were gone—said that he agreed that
there was no real proof of coverup, and in fact even today in the
Washington Times—hardly a fan of the Government’s position—
they said that the hearing produced, quote, “no proof that
Chojnacki’s and Sarabyn’s reinstatement was inspired by a cover-
u .”
I think all of us have a responsibility to make sure that when
we throw around these words that there be some backing, for the
very reason that there are a few in the extreme of America who
want to believe the worst, and saying things to them in a national
audience that are not backed up play into what I would consider
paranoid fears.

Finally, I would say that, again, yesterday’s hearing was dra-
matic, it served a purpose, but let’s not forget and let’s not get
away from the fact, all the major facts, Mr. Rodriguez’ testimony,
Mr. Sarabyn and Mr. Chojnacki’s response, were already in the
public record.

I stand by my statement that nothing very materially new came
out. Even the thing mentioned by Mr. McCollum that ATF gave up
on the idea of serving Koresh; he is right, but it was criticized. ATF
was criticized in the very report for that, in the blue book which
I think is a—it's not a 100-percent accurate document, but it’s a
darned good job.

The next point I would like to make is about Tuesday-morning
quarterbacking, and this relates to the next phase of the hearings.
It’'s going to be very easy for every one of us in hindsight to say
this was done wrong, that was done wrong, and today, for instance,
we are going to hear from a lot of Tuesday-morning quarterbacks.
We are going to hear from critics, volunteers, amateurs, who have
had no experience in negotiating with a heavily armed cult. We are
going to hear from those who bore no responsibility then or now for
ever taking action, and even we are going to hear from some who
have conflicts of interest, lawyers and lawsuits who benefit from
positions against the Government, and we ought to be careful.

Just remember this, ladies and gentlemen, we were dealing with
someone who had an apocalyptic vision. Take the hypothetical that
Janet Reno waited more than the 51 days and on day 57 Koresh,
through some maddening view of his own, set fire to the compound
while the FBI agents had still surrounded it. Guess what would be
happening? Everyone would be criticizing Janet Reno for being in-
decisive and for not taking action.

Monday-morning or Tuesday-morning or any-morning quarter-
backing is easy, but we must remember that it is difficult to do
and, furthermore, that we had an armed group of people led by
someone who was a child molester, led by someone who violated,
violated, laws.

Another argument that will come up today is about limits to tol-
erance. Well, we are going to hear a lot of academic lectures about
how we should be tolerant of new religious sects. I firmly believe
in that. I believe in faith. I respect faith. I have faith myself.
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I was the author of the Religious Freedom Restoration Act which
expanded the bounds of what religions could permissibly do in
America no matter what the Government said. In fact, myself and
Chris Cox joined in that crusade with Senators Kennedy and Orrin
Hatch and passed the law last year, but, folks, there are limits to
tolerance. Sexual perversion, the rape of small children, the hoard-
ing of large amounts of weapons, is not excused by any religion and
by any Bible.

Finally, let's keep up doing something. I have detected a change
in the tone of these hearings from my friends on the majority side.
The first few days there was much more bashing of law enforce-
ment than there is today. I believe nervous—let the record show
nervous and defensive laughter.

Mr. ZELIFF. Not in your wildest dreams, Mr. Schumer.

Mr. SCHUMER. In any case, let us keep remembering—let us keep
remembering the brave men and women of law enforcement who
were under significant, significant strain and stress. They are not
our enemies. The ATF was not our enemy; the FBI is not our
enemy. If they made mistakes, let’s correct them, but let us not
weaken them, let us not bash them, let us not pick apart every sin-
gle little immaterial decision that they made in an effort to bring
those proud and brave agencies down.

Thank you, Mr. Chairman.

Mr. McCoLLuM. Mr. Chairman, may I make a unanimous con-
sent request?

Mr. ZELIFF. Yes.

Mr. McCoLLUM. I would like to ask unanimous consent that the
interview transcript of Ron Noble of CBS on “60 Minutes,” May 14,
1995, be entered in the record.

Mr. ZELIFF. Without objection, so ordered.

[The transcript follows:]
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PAGE: 1
Citation Rank (R) ) Database Mode
S/14/95 60MIN (No Page) R1OF 1 60MIN Page

5/14/95 60 Minutes (Pg. Unavail. Online)
1995 WL 2729690

60 .Minutes
Copyright (c¢) 1995 CBS, Inc. All rights reserved.

Sunday, May 14, 1995

Profile: What really happened?; bombing of federal building in Oklahoma City
draws attention to government siege of Branch Davidian compound in Waco, Texas

WHAT REALLY HAPPENED?
LESLEY STAHL, co-host:

The bombing of the federal building in Oklahoma City haas once
again focused attention on another tragedy--the government siege
two years ago of the Branch Davidian compound in Waco, Texas.
That’s because Oklahoma City was apparently someone's warped act of
revenge for what the federal government did in Waco. What really
did happen between David Koresh, his followers and the federal
government? And why do so many people believe that the government's
actions at Waco were evil?

(Footage of Branch Davidian compound burning)

STAHL: (Voiceover) If you’re tempted to think that the only
people charging the government with mistakes or misconduct at Waco
are the militiamen and the survivalists, think again.

Dr. ALAN STONE (Professor of Psychiatry and Law; Harvard
University): There was incredible atupidity, incompetence and
provocation by a reckleas and overreaching federal agency.

(Footage of Stone; ATF police breaking out window)

STAHL: (Voicecover) Dr. Alan Stone is a professor of psychiatry
and law at Harvard University. After Waco, the Justice Department
called him in to help evaluate the disaster. He gave the government
a failing grade right from day one. The first failure: the raid by
Bureau of Alcohol, Tobacco and Firearms agents in search of illegal
weapons .

Dr. STONE: And they had a very complicated, cockamamy plan that
was crazy, and they knew that this place was filled with women and
children. And yet they were prepared to go in with their own
automatic weapons and--and--for what they called a dynamic entry.

(Footage of dead agents being carried out of compound;

helicopter; Branch Davidian compound burning; Janet Reno)
Copr. (C) West 1996 No claim to orig. U.S. govt. works
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STAHL: (Voiceover) A dynamic entry that went tragically wrong.
It ended with four BATF agents and five Branch Davidians dead. The
armed standoff that followed lasted S1 days. It ended on April
1%th, 1993, with an inferno that killed Koresh and more than 70
followers, including 25 children. That afternoon, a brand-new
attorney general faced the press.

Ms. JANET RENO (United States Attorney General): (From file
footage) I made the decision. I'm accountable. The buck stops with
me.

(Footage of Stahl and Reno)

STAHL: (Voiceover) This week, we talked with Attorney General
Janet Reno about her decisions that ended the standoff with David
Koresh. But first a look at how and why it all started.

(Footage of peaceful Branch Davidian complex; warrant; David
Koresh; Ron Noble)

STAHL: (Voiceover) The Waco story began in February 1993 when
the BATF obtained a warrant to search the Branch Davidian compound
and arrest David Koresh on charges of stockpiling illegal weapons.
Ron Noble was and still is the Treasury Department official who
oversees the BATF.

Now what do you say to those people who argue that--that our
government has no business going in after a religious group?

Mr. RON NOBLE (Treasury Department Official): This was not a
religious group. This was a group of criminals engaged in serious
violations of federal criminal law. For example, they were
manufacturing machine guns, not making Bibles. They were
manufacturing gerades--grenades. And why? To use them against law
enforcement officers.

STAHL: And you have absolute, indisputable evidence that that’s
what they did?

Mr. NOBLE: Following the burning of the compound on April 19th,
investigators went to the compound to retrieve what was left, and
they recovered...

(Footage of weapons seized)

Mr. NOBLE: (Voiceover) ...46 machine guns, multiple hand
grenades, over 2.1 million rounds of ammunition.

Dr. STONE: (Voiceover) There’s reason to accept that there were
Copr. (C) Weat 1996 No claim to orig. U.S. govt. works
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lots of guns there. There were grenades there.

I accept all that. What I don’t accept is that justifies a
raid--the largest raid in the' history of the BATF with BO agents
from different parts of the country brought together who weren’t
trained, who were incompetent, with a plan that wasn’t even written
down anywhere.

STAHL: Did you have reservations about the whole idea of going
forward with all these agents in--in hoods and guns and what they
call a ‘dynamic entry approach’?

Mr. NOBLE: We had a group that had amassed hundreds of weapons
that had talked about causing harm in the local community. Now how
do you address that? One is you could simply arrest Koresh away
from the compound as opposed to executing a raid. In fact--in fact,
it turns out that Koresh rarely was away from the compound.

STAHL: You say he didn’t leave the compound. Newt Gingrich, the
speaker of the House, just this week said...

Representative NEWT GINGRICH (Speaker of the House): (From
"Meet the Press") Here was a guy who--who ran every Sunday--every
Saturday morning, the head of the--of the group in Waco, and who
stopped for ice cream every Saturday morning. And with reasonable
intelligence, you could simply have had six agents at the ice cream
store.

Mr. NOBLE: With all due respect to Mr. Gingrich, he doesn’t
know what he’s talking about. Koresh did not leave the compound
every Sunday to get ice cream. Koresh had no regular pattern of
leaving the compound. I‘m telling you that what you’ve heard over
and over again...

STAHL: That he left all the time.
Mr. NOBLE: ...is false. It’s absolutely false.
{Footage of Branch Davidian compound; BATF agents)

STAHL: ({(Voiceover) There is one thing about Waco on which
everyone agrees: The morning of the raid, David Koresh found out 40
minutes ahead of time that the BATF was coming, and the agents in
charge had explicit instructions on what to do if that happened.

Mr. NOBLE: What was absolutely clear in Washington at Treasury
and in Washington at ATF was that no raid should proceed once the
element of surprise was lost. Then the raid planners would have
said, 'OK, we can’'t go forward with the raid.’ That’s what should
have happened. That’s what the raid planners were trained to do.
Copr. (C) West 1996 No claim to orig. U.S. govt. works
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That’s what they were directed to do, and they didn‘t do it. That
is a mistake. It was a mistake that has cost the lives of four
Treasury agents.

(Footage of government report entitled, ’‘Investigation of
Vernon Wayne Howell'}

STAHL: (Voiceover) The Treasury Department’s 1993 report on
Waco made that same point, so the conspiracy theorists who say our
government has never admitted mistakes are just wrong.

Mr. DAVID KORESH (Branch Davidian Leader): (From file footage)
His tongue is the pen of a...

Group of Studenta: (In unison) {From file footage) ...ready
writer.

Mr. KORESH: (From file footage) So how’s God going to talk to...

(Footage of Koresh; exchange of gunfire between an agent on
roof and someone inside building)

STAHL: (Voiceover) Still, the report insigts that David Koresh
is the only one to blame because he ordered an ambush of federal
agents. Who ambushed whom remains a point of contention. This 911
call from inside the compound that day sounds as though the Branch
Davidians felt they were being ambushed.

Unidentified Man #1: (From 911 call} Tell them there are
children and women in here and to call it offt

(Footage of Waco siege)

STAHL: (Voiceover) When they finally did call it off after an
hour’s gunfight, more than 100 Branch Davidians were barricaded in
their compound and the FBI was ordered to take over from the BATF
to try to coax them out. Their orders, right from the president,
were to do whatever it took to end it peacefully.

{Footage of Dean Kelley; of First Things, with cover story
‘Waco: The Massacre, the Aftermath’)

STAHL: (Voiceover) Dean Kelley, the National Council of
Churches’ expert on religious freedom, has written a new report on
the standoff.

There were negotiations with David Koresh day in and day out.

Mr. DEAN KELLEY (National Council of Churches): That’s right.

Copr. (C) West 1996 No claim to orig. U.S. govt. works
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STAHL: Talked about Scripture over the telephone, right?
Mr. KELLEY: For hours.
STAHL: Basic--for hours, basically, driving the agents crazy.
Mr. KELLEY: Yep.
STAHL: Is this--is this a fair description?
Mr. KELLEY: He was using a vocabulary that they did not
underastand. They were thumbing frantically through their Gideon
Bible trying to keep up, and it was bewildering.

Mr. XKORESH: (From file footage) ...according to the book.

(Footage of Koresh)

STAHL: (Voiceover) Bewildering because the FBI knew a lot about
rescuing hostages, but not much about reasoning with an
end-of -the-world preacher whose followers thought he was the
Messiah.

Mr. KORESH: (From file footage) What’s he going to preach?
Group of Students: (From file footage) Righteous...

Mr. KELLEY: Messing with that is like sticking your finger in a
dynamo, and people didn’t seem to grasp that. And that is entirely
different from what the FBI thought they were getting into, which
was a hostage situation.

(Footage of Branch Davidian)

STAHL: (Voiceover) In fact, the FBI flew in its hostage rescue
team. Problem was these hostages didn’t want to be rescued, so the
FBI tried tightening the noose on Koresh using psychological
warfare, bright lights and loud music.

All the while, there was a standoff within the FBI itself
between its own psychiatrists, who were warning that those tactics
could well backfire, and the tactical officers, who wanted to show
Koresh who was boss.

Dr. STONE: Their own experts had told them, ‘You should back
off. If you try to to push him, it will precipitate mass suicide.’
And he...

STAHL: They were told that ahead of time?

Copr. (C) West 1996 No claim to orig. U.S. govt. works
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Dr. STONE: That--and I--this is not a case of a smart-aleck
Harvard professor with the wisdom of retrospect telling people what
to do. Everything I am saying to you are things that their own
experts told them.

(Footage of Reno; Branch Davidian siege)

STAHL: (Voiceover) Janet Reno was confirmed as the new attorney
general after the siege began. As it moved into its seventh week,
top FBL officials chose the get-tough approach and leaned on her to
go along.

Wasn‘t there kind of an internal war going on between the
behavioral experts...

Ms. RENO: W...
STAHL: ...or some of them?

Ms. RENO: The information that was provided to me is there may
have been disagreements with how they negotiated as they went
along, but at that point, the experts were telling me, ‘Negotiation
ie not going to get him to come out voluntarily.’

(Footage of Branch Davidian complex)

STAHL: (Voiceover) The FBI first asked Reno to approve a
tear-gas attack on April 12th, then again on the 14th, and again on
the 16th. She kept resiating.

Ms. RENO: I wanted to find out: Could we exhaust their food
supply? Could we exhaust their water supply? We investigated that,
looked at that. I tried to think of every alternative. I--could we
tunnel under? With the explosives in the building, that wasn’t a
reascnable alternative. They told me that the conditions were
deteriorating inside. I was concerned about the safety of the
people inside. The behavioral experts were telling me that
children--for a siege that could last a year--it would have a
lasting impact on them.

(Footage of Branch Davidian siege)

STAHL: (Voiceover) Reno finally gave the FBI the go-ahead, so
at dawn on April 19th, they began pumping a type of tear gas called
CS gas into the compound.

People we’‘ve spoken to lately--experts Bay that CS gas was very
toxic for small children.

Ms. RENO: That was one of the firet questions that I asked--'If
Copr. (C) West 1996 No claim to orig. U.S. govt. works
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you gas it, what about the children?’ That's when I--the FBI made
arrangements for me to meet with Dr. Harry Salem, who is a civilian
PhD working for the United States Army. His judgment was that it
would not be permanently injurious to children.

Dr. STONE: Look, 1've done my own computer search. I found a
case history of a a child who was in a building where they used CS
gas and they didn’t know the child was there, and the child spent
28 days in intensive care and almost died.

Ms. RENO: Dr. Stone is a psychiatrist, and I have a great
regard for him, but wh--what is important is that he is not a
toxicologist. Best information I have, even at this point, is that
it would not be injurious.

(Footage of Branch Davidian compound; compound burning)

STAHL: (Voiceover) There’s no way of knowing now just how the
gas affected the 25 Branch Davidian children because just after
noon on the 19th of April, says Janet Reno, Koresh started the fire
that quickly consumed everyone inside, including all those children
and Koresh himself. And that is the one thing on which Janet Reno
and Alan Stone agree.

Dr. STONE: He decided to use the one kind of control he could
still have and tell everyone to commit suicide, and--and I think he
did that.

STAHL: You do?

Dr. STONE: Oh, yes.

STAHL: You--do you think he started the fires?

Dr. STONE: I do, yes.

{Footage of compound ruins; Waco report; Larry Potts)

STAHL: (Voiceover} After the deadly end to the Waco siege, Reno
ordered an internal investigation which took six months and
produced a three-volume, 1,000-page report. It concluded,
basically, that everyone in the government had done a pretty good
job. Npt only that, Larry Potts, one of the FBI officials in charge
of Wacb, just got a promotion. He’s now the number-two man in the
entire_bureau.

And the Justice Department report--The New York Times called it
a 'whitewash.’ How come, with--with the fact that so many people
died, not one person in the FBI or the Justice Department was--was
ever blamed for anything?
Copr. (C) West 1996 No claim to orig. U.S. govt. works
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Ms. RENO: People should get blamed if they did something wrong.

STAHL: You wouldn’t even be willing to say there were examples
of human error in judgment?

Ms. RENO: To blame the FBI for what David Koresh did just isn’t
logical.

(Footage of ATF agents)

STAHL: (Voiceover) Back at the BATF, the two on-scene
commanders who bungled the initial raid were supposed to have been
fired. But when they appealed, they were reinstated to desk jobs
with back pay. All of this continues to fuel the suspicion.

Mr. NOBLE: There are people, I believe, who we’ll never be able
to persuade that there’s been a full accounting. And that’s what’s
most upsetting about this to me is that people are repeating false
statements about what happened, and they’re taking those false
statements and they’re turning Koresh--this person who ordered the
killing of ATF agents, this person who torched and set fire to the
compound--and they’re making a hero out of him. On the other hand,
they’re trying to demonize federal agents who are executing
warrants lawfully. That’s what’s upsetting.

STAHL: Well, if the militias call him a hero, what do you call
him?

Mr, NOBLE: I call David Koresh a cold-blooded killer.

STAHL: Knowing that David Koresh believed that the end of the
world was coming, having your own experts say that he could trigger
a mass suicide, would you be willing to say that the government
bears some responaibility for pushing him to that end?

Ms. RENO: I have thought about this almost every single day
eince April the 19th, 1993. It’s the single hardest decision that
I've ever made in my life. The FBI stood back; tried to resolve the
situation over 51 days. The whole effort by the FBI was to save
human life.

STAHL: Now it‘s two years later. Do you still feel the same way?

Ms. RENO: Obviously, I saw what happened, and knowing what
happened, I wouldn’t do it again. I‘d say, ’‘No, this is going to
happen. We're not going to do that. Our whole purpose is to save
human life.’

Program Time: 7:00-8:00 PM

Copr. (C}) West 1996 No claim to orig. U.S. govt. works
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Mr. ZELIFF. We have today a special opportunity to hear some
new, additional information, and I would like to introduce the
panel.

Dick DeGuerin is a widely recognized defense attorney in the
State of Texas. He represented David Koresh and entered the
compound during the siege.

I would like to also introduce Mr. Jack Zimmermann, also a well
known and respected attorney, who happens to be a new grand-
father within the last few hours.

We appreciate your being here. You represented Steve Schneider.

He also gathered firsthand evidence upon entering the compound
during the siege. In addition to being a defense attorney, Mr. Zim-
mermann is a colonel in the U.S. Marine Corps Reserve. He prac-
tices as a military judge.

Two very credible witnesses: Welcome. If you would please stand
and take the oath.

[Witnesses sworn.]

Mr. ZELIFF. Please be seated.

Ms. JACKSON LEE. Mr. Chairman.

Mr. ZELIFF. Let the record show that both answers were in the
affirmative.

Yes.

Ms. JACKSON LEE. Mr. Chairman, just a moment of personal
privilege. I am from Houston, and 1 simply would like to greet
these two very fine attorneys and fine constituents and appreciate
their public service as well. I know both gentlemen, Mr. DeGuerin
and Mr. Zimmermann, who have given of their time to the less for-
tunate, who have been stellar members of the Texas Bar Associa-
tion and additional bar associations throughout the Nation, and I
am just very, very proud to have them here and have them as
Americans and have them as Texans and have them as
Houstonians.

I welcome you.

Mr. ZELIFF. Thank you, Ms. Jackson Lee. I appreciate it.

I also note that their families are sitting behind them, and we
welcome all of you.

For the first question the Chair would like to recognize the chair-
man of the full Committee on Government Reform and Oversight,
Mr. Bill Clinger from Pennsylvania.

Mr. CLINGER. Thank you, Mr. Chairman.

Before I yield to the gentleman from Maryland, I would just note
that the gentleman from New York indicated that he sensed a
change of tone on this side of the aisle. Might I say that I have
recognized a similar change of tone on the other side of aisle.

I do recall at the beginning of these hearings the gentleman from
New York indicated that he thought that there was no purpose to
these hearings, that they were redundant and perhaps politically
motivated. I was pleased to hear him say that he feels a useful pur-
pose is being served by these hearings, with which I totally agree.

At this point I would then like to yield the rest of my time to
the gentleman from Maryland, Mr. Ehrlich.

Mr. EHRLICH. Thank you.

Welcome to Washington, in more ways than one, right?



19

Mr. Zimmermann, by way of introduction, I have a question for
you. By way of introduction, sitting here for the first 4 days, par-
ticularly with respect to yesterday’s testimony, I am fairly satisfied
that a lot of the procedures, a lot of the personnel, a lot of the
mindset that ATF had prior to Waco, is no longer in place, and that
has been a very positive aspect of these hearings.

To me, one of the most disturbing findings or pieces of evidence
that we have uncovered so far was a series of memos that Mr. Barr
brought forth I believe last Friday.

Now, sir, you are certainly not an amateur when it comes to
criminal law, are you?

STATEMENT OF JACK ZIMMERMANN, ATTORNEY FOR STEVE
SCHNEIDER

Mr. ZIMMERMANN. No, sir.

Mr. EHRLICH. In fact, you are a professor of law.

Mr. ZIMMERMANN. I am board certified in criminal law by the
State and national boards.

11\/Ir. EHRLICH. Sir, you are also, I believe, a Reserve Marine colo-
nel.

Mr. ZIMMERMANN. I just retired. Yes, I was a colonel in the Ma-
rine Corps; yes.

Mr. EHRLICH. You have sat as a military judge.

Mr. ZIMMERMANN. That is correct. That was my last assignment.

Mr. EHRLICH. Sir, are you familiar with the material that was
produced last Friday with respect to a series of memos emanating
from the Department of Justice to Treasury, the topic of which,
generalizing, was a directive to Treasury to cease investigation into
various aspects of the Waco incident because Brady-type material
had or could be produced. Are you familiar with those memos, sir?

Mr. ZIMMERMANN. Generally, yes, sir.

Mr. EHRLICH. Now, sir—and I think Mr. Noble’s testimony yes-
terday was quite illuminating, because we are not talking about
the shooting investigation that ATF had conducted, we are talking
about a directive simply from Justice to Treasury; and, sir, my
question to you is—and this goes far beyond these hearings, in my
view—do you have a professional opinion, sir, with respect to the
appropriateness of those memos and those directives?

Mr. ZIMMERMANN. Yes, sir, I do.

Mr. EHRLICH. Could you please provide these committees and the
American public with your opinion?

Mr. ZIMMERMANN. As I understood the rationale.

Mr. ZELIFF. Mr. Zimmermann, could you bring that mike up clos-
er to you.

Mr. ZIMMERMANN. Yes, sir. How is that?

If there is a specific part of any particular memo, it might make
more sense if I would have it in front of me. But in general, as I
understood what happened, was, the rationale given for those di-
rectives was to prevent simultaneous investigations. I think that’s
what it was.

Mr. EHRLICH. That has been the testimony.

Mr. ZIMMERMANN. In general, if an investigation were going for-
ward and being done correctly, it probably would not be necessary
to do two, and one might get in the way of the other.
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But that’s not what I understood the purpose stated in the
memos was. As I understood, it said that the memos were reveal-
ing, that the evidence was not hanging together and not fitting to-
gether, and that it was creating Brady material that would have
to be turned over to the defense.

Mr. EHRLICH. Now, sir, the phrase “Brady material” has been
thrown around these hearings. Would you please give a definition
that the American public can understand?

Mr. ZIMMERMANN. Yes, sir. There is—the Supreme Court of the
United States has established a constitutional rule that if there is
evidence that would either go to exculpate or show the innocence
of an accused person or would lessen the punishment if convicted,
and the prosecution has that evidence, that must be provided to
the defense so the fact finder, the jury or the judge, would be
aware of it.

Mr. EHRLICH. Sir, in reality it creates an affirmative duty on the
part of the Government to produce exculpatory material. Is that
correct?

Mr. ZIMMERMANN. That’s correct both in State and Federal pros-
ecutions, and my understanding was from those memos—is that
the concern was not that there not be two simultaneous investiga-
tions that might be stepping on each other in going in different di-
rections, but instead the purpose of stopping the second investiga-
tion, if you will, was because it was producing conflicting, excul-
patory type of material that, under the rules, would have to be
turned over to the defense.

Mr. EHRLICH. Sir, is it your testimony that such memos directly
contradict the law that Brady dictates?

Mr. ZIMMERMANN. If, as a result of those memos, exculpatory evi-
dence was not turned over to the defense, I think whoever was on
trial in that particular case, this or some other case, would prob-
ably, if that could be proven to have been material evidence that
would have affected the outcome of the trial, would probably result
in new trials for the people who were wrongly convicted.

Mr. EHRLICH. Thank you, sir.

Mr. Zimmermann, also let me direct you to the events surround-
ing the incident. I know you certainly—you have a lot of the infor-
mation. Could you describe the 911 calls that took place, and do
you have an opinion, sir, as to why it took so long to secure a
cease-fire?

Mr. ZIMMERMANN. Let me tell you what I know about the 911
first and then move to the second one, if that’s all right.

When Dick DeGuerin and I were in on April 1, and conducted a
fact investigation so that we could give legal advice to our clients,
Wayne Martin told us that he had called 911 as soon as the shoot-
ing started, and I remembered distinctly interrupting him because
he was a civil lawyer, a Harvard Law School graduate, and [ said:

Wayne, don’t lie to us, because 911 calls are recorded, and when we get out of

here we're going to go get those 911 calls, and if your voice isn’t on them, then we
are going to doubt whatever else you are telling us.

So we were aware on April 1 that there was a 911 call, and they
said it reflected what had been passed on by the postman; that is,
that 75 armed men were going to be making an attack; and, you
know, there weren’t 75 men as it turned out, but I think it’s signifi-
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cant, when the 911 tapes were released, there’s Wayne Martin
using that exact figure—there’s 75 armed men here; they are shoot-
ing; we have women and children; call them; tell them to stop it
or to hold off—when we were—~we were also told that the firing
started from the outside and that they had been fired on by heli-
copters.

If you listen to the 911 tapes that were eventually released, you
hear my client, Steve Schneider, in the background in some other
part of the room. Maybe he didn’t even know that the telephone
call was being made. And he’s saying here come the helicopters—
here come the choppers with people on them; they are firing again.
So that’s recorded.

And so the significance of those tapes, I think, to your second
part of your question to me and to Dick was that we were being
told the truth by the people on the inside by independent evidence
that has nothing to do with the credibility of our clients. That is
a recorded telephone call.

Mr. ZELIFF. The gentleman’s time has expired.

Mr. Wise from West Virginia; 5 minutes.

Mr. WiSE. Thank you, Mr. Chairman.

For purposes of this panel, I would yield my 5 minutes to the
gentlewoman from Illinois, Mrs. Collins.

Mrs. COLLINS of Illinois. I thank the gentleman for yielding.

Before I begin my questions, let me make an observation. The
51-day standoff at the Davidian compound was, according to the
Department of Justice, unprecedented in the annals of American
law enforcement. Over the 51-day period there were 25 trained FBI
negotiators maintaining daily contact with people in the compound.
They consulted with a vast range of religious, medical, and sci-
entific experts.

Those critics who will argue that the FBI should have waited
even longer have a big burden. Koresh was a known liar and a
child sex molester. The physical conditions of the compound were
deteriorating every day. No one left the compound before March 23,
almost a month before the insertion of the CS gas.

While we will never know for sure whether an appeal to Koresh
on the basis of religious dogma would have resulted in his surren-
der, there are some things about his religion that we do know. We
do know that Koresh used his religion to justify sexually molesting
young children. We do know that Koresh used his religion to terrify
children. We do know that Koresh used his religion to separate
children from their parents. We do know that Koresh used his reli-
gion to murder ATF agents.

Finally, the words of young Kiri Jewell continue to ring in my
ears. Koresh, she said, was not coming out; he wanted to die.
Under these circumstances, it is difficult to believe that any other
outcome was possible.

And so, Mr. DeGuerin, I would ask you, did you hear the testi-
mony of 14-year-old Kiri Jewell who testified that she was sexually
molested by Koresh when she was only 10 years old?
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STATEMENT OF DICK De GUERIN, ATTORNEY FOR DAVID
KORESH

Mr. DEGUERIN. Yes, ma’am, but I didn’t come here to defend
David Koresh, and I don’t intend to. What I did come here for is
to give my knowledge to this panel—

Mrs. COLLINS of Illinois. And you did come here to answer my
questions, so my next question is, was Koresh concerned about the
public’s perception of him as a child molester?

Mr. DEGUERIN. Yes, he was.

Mrs. CoLLINS of Illinois. Isn’t it true that child molesters don’t
live long in prison as a rule?

Mr. DEGUERIN. I think I see what you're leading to.

Mrs. COLLINS of Illinois. I'm just asking you a question. I don’t
think you can read my mind. You can answer my question.

Mr. DEGUERIN. There are efforts made to segregate child molest-
ers in jail from the rest of the population, and when they are not
segregated, they are in danger o?being killed.

Mrs. COLLINS of Illinois. Did he ever talk about his chances of
surviving in prison as a known child molester?

.Mr. DEGUERIN. Yes, he did, and I covered that subject with Sher-
iff lHarwell and was assured that he would be segregated in the
jail.

Mrs. CoLLINS of Illinois. So then he did have some major con-
cerns.

After you became his attorney, did any of the Davidians come out
of the compound?

Mr. DEGUERIN. I'm sorry.

Mrs. COLLINS of Illinois. After you became his attorney, did any
of the children or the women or any other Davidians come out of
the compound?

Mr. DEGUERIN. No, ma’am.

Mrs. COLLINS of Illinois. Why would you say that was?

Mr. DEGUERIN. Because it was their home. They didn’t want to
leave their home. They didn't know why they had to leave their
home. They were a religious community that were very proud of
their home. They built it by hand. They didn’t want to leave.

Mrs. CoLLINS of Illinois. How long were you his attorney?

Mr. DEGUERIN. Well, from March 9 until April 19.

Mrs. CoLLINS of Illinois. That’s roughly 4 weeks?

Mr. DEGUERIN. A little longer than that.

Mrs. COLLINS of Illinois. Did you do it on a pro bono basis, or
were you going to charge some kind of fee?

Mr. DEGUERIN. It turned out to be pro bono. I was hoping to be
paid and thought I probably would be, but it didn’t turn out that
way.

Mrs. CoLLINS of Illinois. In order to talk with Koresh, you went
into Federal court and filed a petition for a writ of habeas corpus;
is that correct?

Mr. DEGUERIN. Yes, ma’am.

Mrs. COLLINS of Illinois. And my understanding is that Federal
District Judge Walter Smith, Jr., ruled that cult members do not
have legal right to counsel while they remain holed up in a heavily
armed compound; is that the fact?

Mr. DEGUERIN. No, ma’am.
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Mrs. COLLINS of Illinois. Explain it to me.

Mr. DEGUERIN. He has ruled that habeas corpus was not the
proper method for establishing contact with Koresh. I believe he
was wrong and intended to appeal that ruling, but the FBI mooted
my appeal by putting me in contact with him.

Mrs. COLLINS of Illinois. So the FBI then allowed you not only
to talk with Koresh but to meet with him after he and his followers
had killed—already killed four ATF agents; is that right?

Mr. DEGUERIN. Yes, ma’am.

Mrs. CoLLINS of Illinois. Had you ever been allowed to interview
a client prior to his arrest for the murder of law enforcement
agents after being turned down by a court?

Mr. DEGUERIN. I frequently have interviewed clients before they
have been arrested and when they are either being sought by the
law with a warrant or before warrants have been issued. It’s a fre-
quent practice of criminal lawyers to do so.

Mrs. COLLINS of Illinois. You spent a lot of time with Koresh; is
that right?

Mr. DEGUERIN. Yes, ma’am, I did, about 32 hours in person and
on the telephone.

Mrs. CoLLINS of Illinois. Is it accurate to say that the ATF raid
on the compound and the killing of four ATF agents was a fulfill-
ment of his prophecy?

Mr. DEGUERIN. No, not exactly. He thought that it had been
prophesized that they would be attacked, and it was a debate that
we went into quite at length, about what it all meant and what
was next to happen.

There was—I was receiving advice from two religious experts
about apocalyptic vision and the Bible. I wasn’t very well versed in
it myself, I'm just a Methodist, but I did learn a lot both from
David and from Dr. Tabor and Dr. Arnold—who are the next wit-
nesses following me—about his view.

His view was a flexible view. That is, he was able to—his view
of what was prophesied was not set in concrete. They didn’t have
to die, and he didn't see the end of this situation as necessarily
being his death and the death of his followers.

Mrs. COLLINS of Illinois. That’s

Mr. ZELIFF. Mrs. Collins, your time is expired.

Mrs. COLLINS of Illinois. Thank you.

Mr. ZELIFF. You are having a lot of fun.

The Chair now recognizes Mr. Buyer from Indiana for 5 minutes.

Mr. BUYER. I thank you, Mr. Chairman.

I just have one quick comment. That is, I have to agree with my
good friend from New York about all of of us exercising the respon-
sibility of our words, and I think that’s why—my laughter is, that
is why you see the change in tone coming out of Mr. Schumer. He
does also, I believe. Exactly what he is saying. We have to exercise
better responsibility in our words. And that’s why some of us are
pretty upset with the President’s press secretary being pretty loose
with the tongue and saying things that I am sure that he does not
mean, and that is why you don’t hear as much about the NRA.

I agree with Mr. Schumer’s assessment a couple of days ago that
the water has dried up in that river, and that’s why you have seen
the change in tone coming from the other side, and that’s why I
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had to share my laughter when he accused us in the change of
tone.

So let me yield to my good friend, Mr. Ehrlich, the remaining
balance of my time.

Mr. EHRLICH. Mr. Zimmermann, just as a short followup to your
previous testimony, I have been able to locate the March 1, 1993,
memorandum where in it is noted—Mr. Barr went into this last
Friday, as you know. 'm quoting from them at random. Johnston
at this point advised Hartnett to stop the ATF shooting review be-
cause ATF was creating Brady material.

That’s what you were referring to; correct, sir?

Mr. ZIMMERMANN. Yes, sir.

Mr. EHRLICH. And, sir, your professional opinion as to the appro-
priateness on the one hand and, on the other, the legality of such
a policy is what, sir?

Mr. ZIMMERMANN. Well, I think it’s inappropriate any time a
prosecutor in an ongoing case—and I'm assuming that Johnston
you are talking about is the assistant U.S. attorney that planned—
approved the dynamic entry search warrant and insisted on a dy-
namic entry and was very much involved in the case and then later
prosecnted the survivors.

Mr. EHRLICH. Yes, sir.

Mr. ZIMMERMANN. That same person. I think any prosecutor
would say it’s inappropriate to try to discourage Brady material
being turned over.

Now, I don’t know from this whenever Brady material ever ex-
isted, and so that’s what probably Mr. Johnston would have an out
on. If there was no Brady material, and none—and the fact was
withheld, there might not be cause for a new trial, but if Brady
material existed and it was not turned over, then somebody needs
to have a hearing and establish for a court that Brady material
Kas in fact suppressed. I don’t know whether it was or wasn’t from

ere.

Mr. EHRLICH. Thank you, sir.

A question for both of you, and, quite frankly, I had hoped not
to get into this area because I have found the testimony with re-
spect to the issue of who shot first quite compelling from the ATF
agents who have testified in front of this joint panel.

Now, because you have brought it up and because it is a legiti-
mate issue in these hearings, let me ask an open-ended question
to the both of you. What is your opinion on the basis of the evi-
dence that you see with respect to the issue of who shot first?

Mr. DEGUERIN. Part of what a lawyer does is to try to gather
facts about the crime, and so much of what I did when I was inside
was interview witnesses and look at evidence; and what 1 saw, and
what I was told, it was very compelling that the ATF fired first.
Understanding that those on the inside have a big stake in this
and I might have been lied to, but what I saw confirmed that they
fired—that the ATF fired first. Everyone who was in a position to
know from the inside told me that, that the firing came first from
the outside.

Some people said that it was the dogs that were being killed, and
there were dogs killed. That is, it was part of the ATF plan to kill
the pet dogs when serving this civilian search warrant.



25

I was told that firing came from the helicopters, and Jack Zim-
mermann and I saw the bullet holes in the ceiling of the highest
room in the compound. I saw the bullet holes in the front door.
Now, you—this panel can get that evidence.

What you need to find is the videotape that was made of the
raid. It disappeared. What you need to get is the photographs of
the front that are similar to the one that is being displayed right
now. This is a photograph that was taken with a long-range lens
from the surveillance house. There’s bound to be more photographs.
This is early in the raid, as you can see, and there are very few
bullet holes in the front of the building.

If you will move to the next photograph, you will see this is
taken later, and there are many bullet holes that you can see in
this photograph. These bullet holes are—and you can see from
the-—from the news videotape, how they are made. They are made
by officers that are firing blindly, just emptying their clips at the
front of the building.

Now, if you will notice the door, I sat by that door for several
hours. I went in and out of that door 10 times.

I saw the bullet holes on the door on the right side. Almost every
bullet hole was an incoming round, and what I mean by that, it is
a metal door, you could easily tell that the bullets were incoming
rounds, they were punched in, and I am not the Marine expert that
Jack Zimmermann is, but I have been hunting since I was 10 years
old, and I know a bullet hole when I see it. Those were bullet holes
that were punched in.

Now, you have the power to get that evidence, and you ought to
get it.

Mr. EHRLICH. Mr. Chairman, I know my time is up, but I also
asked my question to Mr. Zimmermann. I think it might be appro-
priate for him to complete the answer.

Mr. ZELIFF. You are correct.

Mr. ZIMMERMANN. I agree with everything Dick said. We tried to
corroborate, just like with the 911 tape, corroborating everything
that didn’t have anything to do with our clients telling us.

I think some testimony you got yesterday from the ATF agent
from New Orleans was very telling. He said that when they were
getting out of the trucks, they were already drawing fire and it was
coming from almost every window on the second floor. Do you re-
call that? He said it was AK-47's and .50-caliber machineguns
were shooting at them.

Well, if you will put that first one back up there, when you go
back and look at the evidence, that just doesn’t hang together, OK?
To use a phrase that I have already seen in one of your memos,
that does not hang together, because there are no bullet holes up
there in the second floor and there is nobody up there shooting in
the second floor, there are no windows open up there on the second
floor, there are no guns out of the second floor, there are no AK-
47s or .50-caliber machineguns, yet the ATF agents are already
dismounted and out there, and it looks like they have already
taken some casualties, yet no one is in those upper windows, no-
body is in the lower windows.

And, let me tell you, if you think that the Branch Davidians had
48 automatic weapons and .50 caliber machineguns already ar-
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ranged in a, quote, ambush position and they see—you have got to
visualize this. There is about a 500-yard driveway coming up to
this place in a plain. You can see it from a long way away. They
had already been tipped off.

If the Branch Davidians intended to ambush those people with
48 machineguns and .50-caliber machineguns and they came up in
unprotected cattle cars with nothing but tarps on them, they would
have blown them away. So that convinced us that they did not,
that the Davidians did not fire first.

Now you asked about our personal opinion. My personal opinion
is that it was an accidental discharge by one of the ATF agents as
he was dismounting and that that was a signal to open fire, which
you haven’t heard any testimony about. Nobody asked them, What
was the signal to open fire if you did open fire? Who made that de-
cision? What command was it?

But I believe that what the evidence from the trial, the eriminal
trial, was that somebody off to the side heard, somebody fire, and
they testified that it came from behind them. So that is why we
believe, for those reasons, that the Branch Davidians did not fire
first, and I will point out to you from talking to the foreman of the
criminal trial jury, who heard 6 weeks of testimony by the Govern-
ment and 2 days of testimony from the defense, they could not de-
cide, she told me. The foreman of the jury told me they did not de-
cide because evidence was in such conflict as to who fired first.

Mr. ZeLi¥F. Thank you.

Mr. SCHUMER. Point of order, Mr. Chairman.

My point of order is this. In terms of the structure of these hear-
ings, yesterday we were focusing on what happened at the raid. If
these witnesses had statements to make on who fired first, it is
only fair to allow those who were in the line of fire, agents like
Buford and Rodriguez, to have some rebuttal time, and yet the way
these hearings were structured, they are gone, they made their
point, nobody controverted them, nobody brought up anything.

Now we have some lawyers who were not on the scene saying
they interviewed nameless people—I am sure they can name
them—and say oh, no, it is not clear who fired first. That is not
fair. That is not a proceeding that is right. If we want to go over
the issue of who fired first, then we should——

Mr. ZELIFF. That is not a point of order.

Mr. SCHUMER. It is a point of order. Let me finish. We should
have Mr. Zimmermann and Mr. DeGuerin on one side of the table
and Mr. Buford and Mr. Rodriguez on the other.

Mr. ZeLIFF. I will just make one comment to the witnesses rel-
ative to the videotape and the front door.

We have consistently asked as a committee to get a copy of a vid-
eotape which they now say is blank. We have asked for the door,
and the door is missing.

I will now move, the Chair recognizes Mr. Taylor from Mis-
sissippi for 5 minutes.

Mr. TAYLOR. Thank you, Mr. Chairman.

Mr. Zimmermann, do you have any combat experience?

Mr. ZIMMERMANN. Excuse me, sir?

Mr. TAYLOR. Do you have any combat experience?
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Mr. ZIMMERMANN. I have 26 months, sir; commanded two artil-
lery batteries in Vietnam.

Mr. TAYLOR. In Vietnam?

Mr. ZIMMERMANN. Yes, sir.

Mr. TAYLOR. Mr. Zimmermann, did you happen to hear the testi-
mony of the fellow Vietnam veteran, Mr. Buford, who had served
with the Green Berets, who said that even as a Green Beret he had
been ambushed and he had been on the losing side of ambushes,
as I recall. He said he was never outgunned in Vietnam the way
he was against the Branch Davidians. Do you have any reason to
doubt that?

Mr. ZIMMERMANN. No, sir, I don’t doubt his testimony. I don’t
know what ambushes he was in, in Vietnam. If he was a Green
Beret, it was a small unit.

Mr. TAYLOR. Let me just ask you—and, again your colleague said
he is just a Methodist; I am just a dumb Coast Guardsman, OK?
Thank goodness I have never been shot at, but I can look at what
I have seen, you know.

Ambushes, I would think if you are ambushed you don’t have the
time to pick your shots. I just have a gut feeling if bullets are fly-
ing all over me and there is one of me, that you don’t really have
time to pick your shot, basically that, yes, you are going to empty
your clip and hope you hit something and you don’t get hit in the
meantime.

Mr. ZIMMERMANN. That could be true, yes, sir.

Mr. TAYLOR. That could be true. So that could very well explain
the very bad pattern of shots around those windows, couldn’t it?

Mr. ZIMMERMANN. It could. I would like to come back to that in
a minute, though. I want to answer your question, if I could.

Mr. TAYLOR. OK. Let me take it a step further. You talked about
the 911 call, Mr. Zimmermann. Let me tell you this. If you were
an ATF agent, I would be defending you the same way. If you were
a Marine being accused of being out of line, I would probably de-
fend you in the same way. But I do look at something when they
say that helicopters are shooting at us. I mean they have had plen-
ty of time to alter the looks of things, didn’t they, by the time you
had gotten there?

Mr. ZIMMERMANN. We came in a month later, but we thought
about that, and, if I may, we asked the Texas Rangers because—
and I have testified under oath at the criminal trial of this. I
couldn’t tell you whether those rounds were fired from a helicopter
or not. All T could tell you is they came from the sky downward.
If somebody were standing on top of the roof shooting down into
the ceiling, it would look exactly the same way.

Mr. TAYLOR. Thank you very much. You have made my point,
Mr. Zimmermann.

There is another point I want to make. I understand you were
a Marine, and I thank you for your service to your country. Do you
have any sons or daughters in the service now?

Mr. ZIMMERMANN. I certainly do. My daughter is a captain of
Marines. She is a prosecutor at El Toro Marine Corps Air Station.
My son, who just had the baby last night at 5:15-—actually his wife
at 5:15—is a first lieutenant of Marines, and he is a naval flight
officer, will be flying in an FA—-18 Delta jet.
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Mr. TAYLOR. Congratulations to both of them. Thank both of
them for their service.

My point is that many people say why did they come back with
armored vehicles toward the end. I am going to personalize this,
Mr. Zimmermann. You are a general; you are Commandant
Mundy, and it is your two sons. There has already been one fire-
fight, and the good guys got outgunned, they just flat got
outgunned. They were the ones—the good guys were the ones ask-
ing for a cease-fire, not the Davidians. The ATF agents were asking
for a cease-fire to get their wounded out because they were being
s0 horribly outgunned.

Would you send them in the second time the exact same way?
Do you send them in the second time, walking across an open field,
a perfect ambush site, or do you try to protect them? Would you
send your son or your daughter in the second time, just walking
across an open field with a warrant saying, “Gosh, David, you are
just a horribly misunderstood nice guy; OK, so you like 11-year-old
girls, and maybe you have held a few people here against your will,
and maybe you have got a couple illegal immigrants here and
maybe 50 to 100 illegal machineguns, but you are really a nice guy,
and I am going to send my son or my daughter out here, walking
across this open field, because I trust you?”

Mr. ZIMMERMANN. Are you talking about when the FBI went in,
in armored vehicles? Is that your question?

Mr. TAYLOR. The second time. Isn’t there some justification for
trying to save those——

Mr. ZIMMERMANN. I have no problem with that. But let me say
something, because we are on national television. You said General
Mundy. The new Commandant is a classmate of mine from the
Naval Academy named Chuck Krulak. He would be real mad at me
if I didn’t point that out to you.

Mr. TAYLOR. I only say that because I don’t know if General
Krulak has some sons in the service.

Mr. ZIMMERMANN. He does, and you are right, and there is noth-
ing wrong with them, as far as if that were what they were doing,
just using it to protect their people. When we get to how they were
used later on April 19, I have a different opinion.

Mr. TAYLOR. Would you send them in with no protection?

Mr. ZIMMERMANN. No, sir.

Mr. TAYLOR. I want to make that perfectly clear. I would not
want your children to be treated that way who are serving our
country.

I am going to ask you, since you are defense lawyers for a
Davidian and what has now become the Davidian, the same ques-
tion I have asked everybody else: Have you seen anything, heard
anything, that would lead you to believe or read anything that jus-
tifies the murder of those 4 ATF agents, the 20 more who were
wounded by the Branch Davidians, by David Koresh and his fol-
lowers, on the morning of February 287

Mr. DEGUERIN. Yes, sir.

Mr. ZIMMERMANN. Yes, sir.

Mr. TAYLOR. Tell me what it is, sir.

Mr. DEGUERIN. The jury in San Antonio found that the killings
of the four agents were in self-defense.



29

Mr. ZIMMERMANN. They were acquitted of murder, sir. Did you
know that? They were acquitted of murder and acquitted of con-
spiracy to commit murder. Every single defendant, all 11 were ac-
quitted of murder. So that is why we are answering that that way,
because obviously there is evidence that didn’t convince a jury.

Mr. TAYLOR. Weren’t the Menendez brothers acquitted? Is our ju-
dicial system perfect? Are you going to tell me that every murderer
in this country who has walked was really innocent?

Mr. ZIMMERMANN. You asked me did we know of anything that
said they weren’t guilty of murder, and the answer is yes. Every-
thing we just told you plus a jury’s verdict after a 6-week trial.

Mr. TAYLOR. Let me bring it close to home, Mr. Zimmermann.
Those weren’t ATF agents, those were your two children who were
sworn to protect this country in a different branch of the service.

Mr. ZIMMERMANN. Yes.

Mr. TAYLOR. And they did what those ATF agents did.

Mr. ZIMMERMANN. Yes.

Mr. TAYLOR. Was it justifiable for David Koresh to kill your kids?

Mr. ZIMMERMANN. I wasn’t there, but if the ATF accidentally or
however opened fire on people in their home and all they did was
defend themselves in their home, then under the law that is justifi-
able homicide, it is not murder.

Mr. ZELIFF. Mr. Taylor, your time has expired.

Mr. Ehrlich is recognized for 5 minutes.

Mr. EHRLICH. Sir, this is why I did not want to get into this. This
is a very emotional issue. We have compelling testimony on both
sides. It is a very difficult issue that each and every member of
these panels has to struggle with.

Just for the last minute here let me make the record clear, sir.
Is it your testimony as a result of interviews with the jury foreman
or individual jurors that they came to a conclusion with respect to
who shot first?

And my followup is: Was there a jury interrogatory with respect
to who shot first, and what were the instructions from the judge?

Mr. ZIMMERMANN. To answer your second question, there is just
a general verdict of guilty or not guilty on each of the separate
charges. There wasn’t a question about who shot first, and yes,
Sarah Bain—the foreman of that jury said they were not able to
decide who shot first.

May I make a comment, though, because I would like to keep
this all focused. I think we have—the hearings are going right to
what Congressman Schumer had said they should be: Let’s focus
on law enforcement so that we can increase their status. We don’t
want, none of us want, the FBI or the ATF to be destroyed by this.
We want them to be enhanced by it.

Who fired first is really irrelevant, because you need to look at
that ATF plan. I look at it just like Congressman Taylor said: If
those were my sons—and, by the way, one of those four who were
killed was one of my Marines; he was a reserve Marine—we ought
to look at it and say is that a faulty plan? was there something
wrong with the way the ATF conducted that?

Even if they were ambushed, which I don’t think they were, but
even if they were, how silly is that to have an operation in an open
area like that with no cover, when you suspect people to have .50-
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caliber machineguns and automatic weapons, and then just sac-
rifice those people like that?

You know, if that kind of operation order were given by a Marine
second lieutenant going through the basic school, they would trans-
fer the guy to the Air Force.

Mr. EHRLICH. Mr. Zimmermann, let me tell you, sir, I appreciate
your comments, both of you, because the purpose of these hearings
are twofold, and it is certainly not to denigrate law enforcement,
it iz to find the facts as best we can, arrive at our own individual
opinions, and to make sure, as I prefaced my remarks along the
same lines, that changes have been made so that something like
this could never happen again, and that is certainly the twin pur-
poses of these hearings.

My time is running out. I have a question for Mr. DeGuerin.

Mr. DeGuerin, this is the classic Monday-, Tuesday-, Wednes-
day-, Thursday-, Friday-morning quarterback question, but let me
ask it anyway. Would you describe, sir, in your own mind, your
opinion with respect to the issue of what could have been done to
get the Davidians out of that compound without bloodshed.

Mr. DEGUERIN. We were on the way to doing that. On April 14
there was a major breakthrough, and that breakthrough was David
Koresh’s letter to me, which I promptly gave to the FBI, that said
that he had received his mission, that he was working on writing
his interpretation of the seven seals, and that everyone inside was
relieved that they didn’t have to die now, that the prophecies were
not being fulfilled now, and that this would be resolved. And I
talked with Steve Schneider on the telephone about that, I talked
with the survivors later, and the mood on the inside had definitely
changed on the night of the 13th and the morning of April 14.

I had those letters reviewed by Dr. Tabor, by Dr. Arnold. They
agreed that this was a major change in what had gone on in this
religious view that was so overpowering all of those people in there.
They believed that they could not do anything except what their re-
ligion told them to do.

Mr. EHRLICH. But, sir, let me ask you, how do you respond to
what, in my view, is a very legitimate observation, a rejoinder to
your observation that you are dealing with a con artist, you are
dealing with a guy who was desperate, you are dealing with a guy
who knew he was looking at a very long prison sentence if he
walked out of that compound, someone who was a real bad char-
acter, had sex with kids, the whole 9 yards, who had lied on a con-
sistent basis? How does your opinion jibe with those facts?

Mr. DEGUERIN. I am not going to, again, try to defend David
Koresh, but what he told me about factual matters and about reli-
gious matters all panned out. What he told me about what had
happened, his ability to relate the facts to me and for me to check
those facts, all panned out.

We were not dealing with simply David Koresh, but we were also
dealing with Steve Schneider, a former teacher of comparative reli-
gion; with Wayne Martin, a Harvard law graduate. They were ra-
tional, they were reasonable, and they had this religious compul-
sion that was not understood by the negotiators and that was not
appreciated as being serious. It was serious. They were sincere
about that.
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Mr. EHRLICH. I see my time is about to run out. I just wanted
to take this opportunity to thank the both of you for your appear-
ance here today and for your factual opinions given to this panel
and ﬁhis country in an unemotional way, and 1 appreciate it very
much.

Mr. ZIMMERMANN. Thank you, sir.

Mr. DEGUERIN. Thank you, sir.

Mr. ZELIFF. The gentleman’s time has expired.

Mr. Scott from Virginia has 5 minutes.

Mr. ScotT. Thank you, Mr. Chairman.

I would ask both attorneys if you were involved in the trial of
the aftermath.

Mr. DEGUERIN. No, sir.

Mr. ZIMMERMANN. Neither of us were lawyers. I was called as a
witness, Mr. Congressman.

‘Mr. ScorT. You indicated that there were—did you indicate that
there was a finding of self-defense or a finding of not guilty?

Mr. DEGUERIN. A finding of not guilty. In a criminal trial there
is usually just a general verdict, and it was a—the only defense to
the murder and conspiracy to murder was self-defense.

Mr. Scorr. You could have also had a finding that these
Davidians were not responsible for the killing of the officers. How-
ever, others, had they been on trial, would have been guilty. Is that
accurate?

Mr. DEGUERIN. That is possible, but they were also found, or
some of them were found, guilty of voluntary manslaughter, and
the judge—it was a mixed finding, but self-defense—the judge only
applied self-defense to conspiracy to murder and murder, and they
were acquitted; every one of them was acquitted of those offenses.

Mr. ZIMMERMANN. Congressman Scott, I don’t know if this will
help you understand the context of that, though, but from the
opening statement——

Mr. ScorT. Let me tell you, the context is the response to Mr.
Taylor’s question where you said they were justified, there was jus-
tification for killing law enforcement officers, and you used the ver-
dict as your rationale.

Mr. ZIMMERMANN. No, sir. His question was, Have you known
anything, have you read anything, have you heard anything that
would provide justification for murder? And I said they were not
convicted of murder, and what I was going to add to you, sir, was
that the prosecution’s theory, from the opening statement on, was
that everybody in the place, all of these people, were all respon-
sible, and they said we will put a weapon in every person’s hand
in that trial.

Mr. ScoTT. Let me get to some physical evidence. Have you seen,
did you indicate that you had seen, the door that—the front door?

Mr. ZIMMERMANN. Yes, sir.

Mr. DEGUERIN. Yes.

Mr. ScotT. And you saw bullet holes all on one way. Is that what
I understood you to say?

Mr. DEGUERIN. I said most of the bullet holes that I saw.

Mr. SCcOTT. So there were bullet holes going both ways?

Mr. DEGUERIN. There were. There were no bullet holes that I no-
ticed in the left hand—this was a double door, and it opened. If you
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are facing the compound as these photographs are, the door on the
right of the double door is the only one that operated. It opened in-
ward.

Mr. ScoTT. Are you sure that there are bullet holes, most of
them going in? Is that your testimony?

Mr. DEGUERIN. Yes, sir.

Mr. ZIMMERMANN. Yes, sir. In fact, I didn’t see any coming the
other way, to be honest with you, because there was a barricade
by the time I got there. I didn’t see any coming the other direction,
but Mr. DeGuerin did.

Mr. ScotT. I think we may be able to get the door.

Mr. DEGUERIN. Make sure you get the correct door. The door
that survived for the trial was the door on the left, and the door
on the right disappeared. It has to be the door on the right. That
is where I saw the bullet holes.

The door on the left was stationary, and the way that it hap-
pened, as explained to me by Koresh—we have a tape here in
which he explains it—was, he stepped out and on to the porch and
was met by gunfire from the agents and then went back inside and
slammed the door, and he pointed out those bullet holes to me.
Those are the—that is—the door on the right-hand side is the door
that had the door handle, and the door that survived for the trial
was the wrong door.

YMr. ScoTT. I would yield 1 minute to the gentleman from New
ork.

Mr. ScCHUMER. I don’t get this idea of bullet holes through the
door. Let’s just take this hypothetical, gentleman, and that is that
the ATF agents advanced on the compound, the Davidians shoot
from the windows. They are not going to shoot through the door,
and——

Mr. ZIMMERMANN. Exactly.

Mr. SCHUMER [continuing]. Then in response the ATF agents
shoot back. Of course the majority of bullet holes would be through,
would be going in that direction, because the Davidians are not
going to keep the door closed and shoot through it.

q Mr. ZIMMERMANN. No, they wouldn’t, would they? They wouldn’t
o that.

Mr. SCHUMER. So all the bullet holes should be going in one di-
rection. That is not the issue. The issue is, who fired out of the
windows first.

And I appreciate the gentleman yielding.

Mr. ScoTT. Reclaiming my time, let me change subjects for a
minute. Do either one of you question the validity of the search
warrant or the arrest warrant?

Mr. DEGUERIN. Yes.

Mr. ZIMMERMANN. Yes.

Mr. SCOTT. What is your challenge of the validity?

Mr. DEGUERIN. Vagueness, stale information, and let me make
clear here that I think the panel has been somewhat misled by
thinking that there was no challenge to the search warrant.

What the judge held was that the challenge to the search war-
rant was moot; that is, it didn’t make any difference because nei-
ther the ATF nor the FBI was not claiming to want to introduce
any evidence gained as a result of the serving of that search war-



33

rant, so it didn’t matter to the issues in the trial, and thus it
wasn't litigated.

Mr. Scotrt. Under the Leon rule, was there much to litigate?
Even if it was illegal, would it make any difference?

Mr. DEGUERIN. If it was deliberately falsified under Franks v.
Delaware, then Leon would not apply.

Mr. Scortr. If it were just illegal, but in good faith illegal was
there any point in litigating it?

Mr. DEGUERIN. I have a philosophical argument that you can’t
have a good faith illegal.

Mr. Scort. But under the Leon rule there is not much point in
litigating it.

I would ask you, if you have a situation where you want to chal-
lenge police practices as being illegal, how do we protect innocent
people if we can’t have a viable exclusionary rule?

Mr. ZIMMERMANN. You can’t.

Mr. DEGUERIN. You need a viable exclusionary rule, and Leon is
an abomination in our criminal jurisprudence.

Myr. ZELIFF. The gentleman’s time has expired.

Mr. Scott, if you have access to that door, would you get it, and
also the missing tape of the 28th.

Mr. ScotT. I don’t know anything about the tape, Mr. Chairman.

Mr. ZELIFF. You said you thought we could get the door.

Mr'.7 ScoTT. I understand that it was-—was it not introduced in
court?

Mr. ZELIFF. We are looking for the door that is missing. If you
can get it and you know where it is, please bring it.

Mr. ScoOTT. I will do that, Mr. Chairman.

Mr. ZELIFF. The Chair now recognizes Mr. Chabot of Ohio.

Mr. TAYLOR. Would the gentleman yield? If the reporters from
the Waco Tribune and the lady who said she was held against her
will show up with the door, they will all be admitted and allowed
to testify at the same time.

Mr. ZELIFF. The Chair thanks the gentleman from Mississippi for
those outstanding remarks.

Mr. Chabot, please, 5 minutes.

Mr. CHABOT. Thank you, Mr. Chairman.

Before I yield, I would just like to comment that periodically dur-
ing these hearings, we have heard it insinuated that one side or
the other is more pro or less pro law enforcement than the other
side, and I would just hope that everyone here shares the goal that
we should learn as much as we can from the mistakes that were
made at Waco so that we can protect the lives of both law enforce-
ment personnel and civilians. With that, I would like to yield the
balance of my time to the gentleman from North Carolina, Mr.
Howard Coble.

Mr. CoBLE. I thank the gentleman from Ohio for yielding.

Gentlemen, good to have you all with us.

Mr. Zimmermann, it may be because of my advancing age, but
you don’t look old enough to be a grandpa.

Mr. ZIMMERMANN. Thank you, sir. I said the same thing.

Mr. COBLE. It is good to have you here nonetheless.

Mr. Chairman, I am going to extend, before I put my questions
to these gentlemen, to what the gentleman from Ohio said. I am
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trying my darnedest to keep my composure during these hearings,
but it is becoming increasingly difficult.

Yesterday an associate stopped me on my way from the floor, and
he said, “I am getting tired of you Republicans and one Democrat
trying to bash law enforcement.”

Welil, as my grandma used to say, that made my coffee taste real
bad. I said to him, “On what do you base this?” I said, “How much
of the hearings have you observed?” “Oh, 1 have seen none of it on
television,” he replied. “I only read it in the newspaper.” I said to
him, “Friend, for your information, as far as I can tell, no Repub-
licans, nor Democrats for that matter, are bashing law enforce-
ment,” and I am about to lose my composure now, but here is a
man, a well-informed citizen, already rushed to conclusion, having
not watched 1 second of the hearings, OK, but he read it in the
printed media. He needs to either start reading other newspapers,
I told him, or find time in his schedule to watch these hearings.

Mr. Zimmermann, as you pointed out, the word is “enhance.” 1
am not bashing law enforcement and neither are my colleagues,
and last week many of the questions were framed in such a way
to imply that those of us who endorse these hearings in some way
were sympathetic to Koresh, and I resented that as well.

Mr. DeGuerin, as you pointed out, we are not here to defend
Koresh, but, having said that, 1 want to pick up where the gen-
tleman from Maryland left off. Strike that.

Let me say one more thing while I have got my temper boiling.
Someone earlier talked about Monday-morning quarterback as
though it were an indictable offense. Folks, that is what hearings
are all about. Hearings provide us with the luxury of applying 20—
20 hindsight. If no mistakes were ever committed, there would be
no need for hearings.

Sure, we are applying Monday-morning quarterbacking, sure we
are applying 20-20 hindsight, hoping, Mr. Zimmermann, as you
pointed out, to enhance the reputation of these Federal agents. I
don’t like the idea that the ATF and the FBI are blasted, bashed.

Now having said all that, back to Koresh, Mr. DeGuerin. If I
were hosting a hamburger cookout in my neighborhood Saturday
night, I don’t believe Koresh would make the cut on my guest list.
I don’t think I would want him there.

Having said that, do you believe—and you were talking to the
gentleman from Maryland about this. Apparently you believe that
he was sincere in his religious convictions based upon your con-
versations with him. Is that a valid conclusion?

Mr. DEGUERIN. Yes, sir.

Mr. COBLE. Something that has bothered me—and this is the
third time I have mentioned it—is the nonarrest of this fellow. He
was the nerve center of the compound. It was always my belief, if
they could have taken him under custody and control of the ATF,
or whoever, got him out of there, get the charismatic leader away
from the compound, and then conduct your search.

The Treasury report said, on the one hand, oh, he never left the
compound, so therefore we couldn’t arrest him. Well, at the crimi-
nal trial it became apparent that he in fact did leave the
compound. Then the Treasury confessed subsequent: Well, it
wouldn’'t have been a good idea to have arrested hi: :, because if we
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had done that, Mr. Noble himself said evidence would likely have
been destroyed, and other agents I think said that the Davidians
would have resisted.

Is it your belief, Mr. DeGuerin, that he could have in fact been
arrested beyond the confines of the compound?

Mr. DEGUERIN. I do believe that he could have been, and I inves-
tigated that and talked to people who had seen him on the outside.
The local service station that was just a few miles away had seen
him very recently and frequently. He jogged out in the neighbor-
hood almost on a daily basis. He went to a local bar and pub in
Waco called the Chelsea Pub. People there remembered seeing him
in the weeks immediately before the raid. He had been seen all
over the place.

What the Treasury report accurately says is, the undercover op-
eration or—excuse me—the surveillance operation didn’t accurately
record whether he came or went. They abandoned the idea of ar-
resting him outside, I think, because they wanted to arrest him
with a big show.

Mr. CoBLE. Mr. DeGuerin, my time for this segment has expired.
We will pick up on that subsequently.

Mr. ZELIFF. Thank you, Mr. Coble.

The Chair now recognizes Ms. Slaughter from New York.

Ms. SLAUGHTER. Thank you, Mr. Chairman.

I would like to divide my time this morning, 2 minutes to Mr.
Taylor, 3 minutes to Mr. Green, if we can find him. He is with the
door, Gene.

Mr. TAYLOR. Thank you, Ms. Slaughter.

Mr. Zimmermann, in your capacity as a JAG officer, were you
normally on the prosecuting side or the defense side?

Mr. ZIMMERMANN. I was the chief prosecutor of the Second Ma-
rine Division for a period of time and the chief defense counsel of
Force Troops, Atlantic, sir.

Mr. TAYLOR. So you have done both?

Mr. ZIMMERMANN. I have done both. And trial judge.

Mr. TAYLOR. As a defense attorney—you are obviously very good
at it, and as is Mr. DeGuerin—would you be offended—or let me
take it a step further—would you move for a mistrial or for the
sentence to be thrown out if only the prosecution was allowed to
call witnesses and you had evidence, compelling evidence, in de-
fense of your person but you weren’t allowed to submit it in court?

Mr. ZIMMERMANN. I would always ask permission to put on what-
ever evidence I had, sir.

Mr. TAYLOR. OK. So in the case of this raid—and there is com-
pelling evidence in the case of the reporters who wrote the story
that appeared in the Waco paper, that were so afraid for their lives
that they left town; the paper changed the locks; they issued new
security measures; they take the markings off their vehicles so that
the Davidians won’t be able to identify their vehicles as being a
part of that paper.

There was a woman who claims to have been held against her
will for 3 months by Koresh’s followers. There is another who says
Koresh is compiling a hit list of former members that he wants to
have them—using his word—eliminated. That is pretty compelling
stuff.
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On behalf of those 4 dead ATF agents and the 20 wounded, don’t
you think, in fairness, as a defense attorney, that they ought to be
allowed to submit that evidence to this body?

Mr. ZIMMERMANN. That would be similar to the question the
judge would have to make as to whether witnesses are material,
and I think that what you would have to do, to answer your ques-
tion, is, what is the focus of this investigation that you are doing
now? If it was material, then you should have those people. If it
is not material, it would be just like in court; a judge might say,
“I am going to deny your motion for subpoena because these wit-
nesses aren’'t material.”

I would try to show they were material, if you asked me what
Ihwould do, but I don’t always persuade the judges to do the right
thing.

Mr. TAYLOR. Mr. Zimmermann, let’s get back. I don’t know, I
didn’t call these hearings. I mean, I think some good things

Ms. SLAUGHTER. Reclaiming my time, thank you, Mr. Taylor.

Mr. Green.

Mr. GREEN. Thank you. I would like to thank my colleague for
yielding time.

Mr. DeGuerin, Mr. Zimmermann, your reputation obviously is
well earned in Houston, in the Texas courts, and, as Mr. Taylor
said, you all are very good defense attorneys, and having seen you
in the halls once in a while when I used to practice law, your rep-
utation is there.

Let me ask a little bit, Mr. Zimmermann, about defending them-
selves, and I have some problems with somebody breaking into my
home, you know, and I have a right to defend myself, and your re-
sponses to Mr. Taylor’s question on who fired the first shot.

But anyway, if someone is charging up to my house and they are
wearing ATF vests or jackets or whatever else they have, do I have
the right to respond to them, whether they are in police uniform
or whether they are wearing an ATF jacket or something like that?

Again, as a lawyer, tell me, because one of my concerns, and for
my constituents, is that we have the right to defend ourselves in
our home, and if somebody is breaking in, how do we know that
they are police officers? Particularly in Texas, we have so many dif-
ferent kinds of police officers’ uniforms.

Mr. ZIMMERMANN. That is right, and [ can’t give you an answer
that would apply to everywhere, sir, but the answer is, what was
the conduct of the police officers on the raid? My memory is from
the videotapes that the ATF was on the back, not on the front, and
there might be some question whether they were ATF agents.

Mr. GREEN. We were shown a vest here that day that I believe
had “ATF” on the front of the vest.

Mr. ZIMMERMANN. The identity probably wouldn’t be the issue.
The issue was what they were doing, because this was daylight.

If somebody comes in in a military type attack and fires first and
lays down automatic weapons fire, like we believe was done on that
front door, then I believe the law in Texas would allow you to de-
fend yourself. If they just come up and say, “We are here to serve
a search warrant,” you have no right to resist that with force, none.

Mr. GREEN. The best evidence we have so far are the live wit-
nesses who were here.
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Of course the ATF agents said at another table but the same set-
ting that they did not fire first, and it is your testimony that the
Davidians, in your interviews with them, and, Mr. DeGuerin, you
said you talked to them 10 times, and of course they are not here,
a}!;d the best evidence we have is from the ATF agents who were
there.

Let me get one more question in before my time actually runs
out on the bullet holes in the ceiling. Again, there was no testi-
mony, even from one of the ATF agents in the helicopters, that
there were any shots fired from the choppers. When you said there
were shots in the ceiling, it could have been from either someone
on the roof, or did you look at them? Again, Mr. DeGuerin, you said
you have hunted all your life and you can tell whether a shot is
incoming or outgoing.

Mr. DEGUERIN. Well, let me correct that. It was a sheet rock ceil-
ing, and you could tell from the way the sheet rock was punched
0}!:1112 down that it was bullets that had come down that had punched
that out.

Now, 1 asked the Davidians to take photographs of that because
I wanted to preserve that as evidence, and I asked the Texas Rang-
ers when they did their search to please note that ceiling because
I expected it to survive. Of course it didn’t. But it was clear to me
and clear to Jack that those were incoming rounds.

Now, there was no one on that roof, never was. It is a flat roof.
You can’t see it in that photograph, but it was the highest struc-
ture in the neighborhood. The only way that those bullets could
have been made was from someone standing on the roof shooting
down or someone shooting from the helicopters.

Mr. ZELIFF. The gentleman’s time has expired.

Mr. GREEN. Thank you, Mr. Chairman.

Mr. ZELIFF. The Chair now recognizes the gentleman from Indi-
ana, Mr. Souder, for 5 minutes.

Mr. SOUDER. I yield my time to Mr. Coble, hopefully not upset-
ting his coffee.

Mr. CoBLE. I thank the gentleman from Indiana.

Gentlemen, as you all can tell from the format here, we have to
do this in segments.

Mr. DeGuerin, you were wrapping up about the lack of arrest of
Koresh. If you will continue what you were saying.

Mr. DEGUERIN. I am sorry, there was someone coughing, I didn’t
hear you.

Mr. CoBLE. You were wrapping up in response to my question
concerning why Koresh was never taken into custody. If you will
conclude that.

Mr. DEGUERIN. Well, frankly, I think it was because some of the
supervisors wanted to continue and make a big show that this
went off. I think that this is editorializing. I think we need to focus
on not why the raid went bad necessarily, we know why it went
bad, the surprise was lost, but why it was planned that way in the
first place, excessive force.

Provocative force provokes, as the word implies, a violent re-
sponse. I might be able to get you to hit me if I came up and was
provocative enough to you, but whose fault is that? Is that my fault
or your fault for hitting me when I provoke you?
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My point is that this dynamic entry, which really means a mili-
tary style raid, was wrong from the beginning. Ask the FBI agents.
Ask Jeff Jamar, who was an agent in charge. If the ATF had asked
him in advance should we do a dynamic entry there, he would have
said no. You just don’t do a raid like this on a building that had
over 50 rooms, 130 residents, women and children, because you
cannot get all those rooms and all those people secure quick
enough.

Not only is surprise important, but speed is important, and if you
can’t get them, you have got a hostage situation.

Mr. CoBLE. I think that has been changed, we learned yesterday.

Let me put this to you and Mr. Zimmermann. Just prior to the
big raid, the firestorm, I believe you all were in negotiations with
the FBI on a regular basis, were you not?

Mr. ZIMMERMANN. We were speaking with them. We were not ne-
gotiating on behalf of anybody. We were just serving as lawyers,
trying to get them out and into the courthouse.

Mr. CoBLE. OK. If you will, from either of you, tell us how that
progressed, whether or not the FBI was cooperative with you,
whether they were deceptive with you. Did they mislead you? Were
they above board? Let us hear about that.

Mr. DEGUERIN. Let me say that the FBI treated me cordially,
with respect, throughout my discussions with them, and I think
that it was a difficult decision for Jeff Jamar to make to allow a
defense lawyer to go into—you know, defense lawyers aren't real
popular with FBI agents, and I am sure there was some dissension
in the ranks about allowing that to happen, but he saw it as a pos-
sible solution.

We had parallel interests. I wanted a live client in court, and he
wanted it to end without violence and to get everybody in custody,
and we really worked hard at doing that. I thought we were really
on the road to getting that done.

The FBI was above board with me. They didn’t let me in on any
of their secrets, but why should they? They treated me with respect
when I came out and asked questions about what would happen
and what would be the conditions, not as a way to negotiate, they
were very forthcoming with me.

And, for instance, on the first full day that I went in, I came
back out, asked to see the sheriff to find out about the jail condi-
tions, and within 10 minutes I was put in a car on a Wal-Mart
parking lot with a sheriff so I could talk to him.

So to answer your question, they were very forthcoming and
straight up with me.

Mr. COBLE. Mr. Zimmermann.

Mr. ZIMMERMANN. I would echo that. I was a few days behind
Mr. DeGuerin because their theory was, we are going to try at the
beginning to use our own negotiators. That lasted about 3 or 4
weeks. Then the next step was, we are going to let Mr. Koresh’s
lawyer come in and see if he can do it, and then Dick had re-
quested my assistance because Steve Schneider was doing most of
the talking and he was my client.

As an ethical lawyer, he didn’t want to be talking to another law-
yer’s client. They were very professional to us.
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I will say this—I don’t want to take up more of your time, but
in my written statement I make that statement. I have publicly
stated, I have great admiration for the FBI—

Mr. COBLE. Gentlemen, how about the loud music, the playing of
the loud music? Does anybody want to be heard on that?

Mr. DEGUERIN. That was the wrong tactic. It was the wrong tac-
tic. When you are trying to create trust between the FBI and the
Davidians, then you don’t try to punish them or torture them at
the same time, and——

Mr. CoBLE. We would ask about the advisability of that.

Mr. DEGUERIN. It is not advisable. Under that circumstance,
under what we had going on in Waco, that was the wrong tactic.
Increasing the pressure, rather than drive them away from David
Koresh, had the effect of bonding them closer together.

Sharing a terrible experience like basic training, for instance,
you bond together. People from diverse backgrounds, no matter
how different they are, will bond together with that kind of experi-
ence, and that is exactly what the FBI was doing. It was wrong.

And the second reason it was wrong is because it played right
into this apocalyptic vision that they had: The end was coming,
with chariots afire, with giant beasts breathing fire, and here are
these tanks going around there breathing fire. It just played right
into this apocalyptic vision. That was the wrong tactic.

Mr. CoBLE. So I guess what they had hoped to do would be to
separate Koresh from his followers, but it in effect resulted in a co-
hesive binding probably. Is that what you are saying?

Mr. DEGUERIN. Yes, sir.

Mr. ZIMMERMANN. I agree.

Mr. CoBLE. The red light illuminates again, Mr. Chairman. I will
conclude for the moment.

Mr. ZELIFF. Thank you, Mr. Coble.

The Chair now recognizes Mr. Watt from North Carolina.

Mr. WaTt. Thank you, Mr. Chairman.

I want to express my thanks to the witnesses for being here and
the candor with which they have presented their statements up to
this point.

I think it was Mr. DeGuerin who has indicated that he thought
the dynamic entry was just a bad mistake, and throughout the
hearing I have been periodically, when I have a chance to ask ques-
tions, trying to identify our legislative nexus here, what it is we are
trying to accomplish.

T take it that there is nothing we could do legislatively that
would directly bear on whether a dynamic entry in a situation of
this kind would be appropriate or not.

I did hear Secretary Bentsen, or former Secretary Bentsen, when
he was here, say that as a result of what happened at Waco, the
Treasury implemented one or more rule changes having to do with
the level of supervision and the level of reporting responsibility be-
tween ATF and folks further up in the supervisory chain.

I suppose we could have, as a Congress, ordered a more direct
level of supervision, but they have done that now before we got to
these hearings.

Can you identify anything that you, either of you, thinks that we
ought to be doing legislatively in response to the Waco incident?
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And I would invite you specifically to talk about in terms of the
level of supervision that was there but also to give me your
thoughts legislatively in terms of what we can do to assure individ-
ual rights against searches and seizures that are unreasonable.

And T would ask you also to comment if you are aware of the spe-
cifics of the bill that we previously passed out of the House in this
session of Congress. I think it was House bill 666. 1 invite you to
give me your comments on whether that helps us in protecting in-
dividual rights or whether we have done a disservice to the rights
of American citizens.

Mr. DEGUERIN. Well, one thing I can beg that you not do is do
away with the exclusionary rule. I think that is the only thing that
has been shown to be effective in enforcing the fourth amendment.

I was very encouraged to hear Director Magaw say yesterday
that he has already instituted within the Treasury Department the
requirement, or within ATF, the requirement that they confer with
other agencies; and, second, I was very happy to hear him say that
in the future dynamic entry will be done only as a very last resort.

As legislatively what can you do? Gee, I don’t know. If you can
undo Leon, that would be a giant step in the right direction.

Mr. WaTT. Explain that for me so that I make sure all of particu-
larly the members of the Judiciary Committee understand that,
and maybe the members of the American public might understand
it. Can you put that just in simple, everyday language that maybe
the American people can understand?

Mr. DEGUERIN. Yes, sir.

Basically what Leon says is, if you have got a search warrant
and you act on it, then you are acting in good faith and you can’t
challenge the illegality of the search warrant.

As practicing lawyers, we know that usually judges rubber stamp
the applications for search warrant, and the only thing, the way we
made progress in the jurisprudence of this country, was requiring
search warrant applications to be accurate and to have enough
probable cause in them to justify a supposedly neutral and de-
tached magistrate into authorizing a search. But Leon wipes that
out.

If you have got some judge that doesn’t carefully read the search
warrants—and, cynically I say, that happens all the time—then he
just rubber stamps it and that is the end of the inquiry. It
shouldn’t be

Mr. WATT. What impact would House bill 666 have on Leon?

Mr. DEGUERIN. I am not familiar with it.

Mr. WATT. Do you know, Mr. Zimmermann?

Mr. ZIMMERMANN. In general, I believe it deals with lessening
the requirements for Federal law enforcement officers only as it re-
lates to search and seizure, but that is about all the detail I know.
Am I thinking of the right bill?

Mr. WATT. That is correct.

Mr. ZIMMERMANN. May I answer your other question, though?
Mr. DeGuerin has answered the other part. I am answering the
question about, what can you legislate that might prevent an ATF
repeat?

I don’t think you can legislate judgment, but I think what you
can do in your oversight responsibility are two things, change the
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%ll‘ocedure that led to Waco and change the leadership that led to
aco.

Now, they came in and told you yesterday that they have already
changed the procedure, all right? We have to take their word on
that, they are professional law enforcement officers, but I can tell
you what the American public does not buy, that they changed the
leadership, because nobody has been disciplined in a meaningful
way. There has been no criminal prosecutions, and people have
committed felony offenses.

Mr. Merletti told you yesterday that two of those agents in
charge of this raid committed Federal felony offenses. There has
been no prosecution, and there has been no meaningful discipline,
and those people are still ATF agents, they work for all of us, we
pay their salary, and I am still paying Sarabyn’s salary and
Chojnacki’s salary, and 1 don’t like that. Those people should be re-
moved from their positions.

Now, on the FBI, we haven’t had a chance to address the FBI,
and we are going to be gone pretty soon, so I hope we can get some
questions about the FBI pretty soon. There has been no one dis-
ciplined because of Waco in the entire U.S. Department of Justice
chain of command. That is horrible.

Ten people died on February 28, 80 people died on April 19, and
no one has been disciplined. No policies have been changed. The
only thing they have done is, they have asked for more money to
double the hostage rescue team size. That is ridiculous. What you
can c(lioz Change the policies, change the leadership. It has not hap-
pened.

Mr. ZELIFF. The gentleman’s time has expired.

Mr. WATT. Thank you, Mr. Chairman.

Mr. ZELIFF. The gentleman from North Carolina, Mr. Coble, will
resume questioning for 5 minutes.

Mr. CoBLE. I thank the gentleman.

In the fall of 1993, Treasury and Justice issued their respective
reports about Waco, and I am paraphrasing now, but Treasury in
effect said, well, ATF blew it, we were the bad guys. Justice, on the
other hand, exonerates the FBI.

Well, folks, when I got those two reports, I hate to admit it, but
I guess 4 or 5 weeks in this town, one, if you don’t develop a severe
case of paranoia, you are a rare bird indeed.

I thought this is all too coincidental. One group conveniently as-
suming blame, the other group waltzing away with no blame. I
think, as I told the Attorney General, I said everybody who touched
the ball at Waco fumbled it.

Now, having said that, gentlemen, one or both of you, I believe—
and I don’t think this is in either report to which I referred—you
all were involved in a surrender plan with the FBI.

Mr. ZIMMERMANN. We had one already arranged and agreed
upon.

Mr. CoBLE. I would like to hear about that.

Mr. ZIMMERMANN. About what the proposed plan was?

Mr. COBLE. Yes.

Mr. ZIMMERMANN. Most of that was proposed by the FBI, and
Dick and I made only very minor suggested changes which they in-
corporated. But the plan in general was this: The people on the in-
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side were going to tell the FBI the night before, Dick and I were
going to be there, we’re going to start during daylight, so this is
all done during the day, and Dick DeGuerin and David Koresh
were going to exit first to show everybody that they weren’t going
to get executed the minute they stepped outside. And there would
be a metal detector set up outside the front door and a bus 100 or
so yards away, approximately.

When Mr. DeGuerin and Mr. Koresh went through that metal
detector, then Mr. Koresh would have plastic wrist restraints
placed on him, be patted down by a male FBI or ATF agent—FBI
was our request—and then he and Dick would go to the bus, and
then I was supposed to stay in there and then see that the other
adults came out, keeping a distance =o that law enforcement
wouldn’t get nervous about people bunching up.

It was going to be tape recorded by the FBI, and there was going
to be a press representative there taping it so that there’d be no
claims of police brutality and there would be no claims that—the
opposite. In other words, both sides would be protected.

And then, as that went through, Steve Schneider would be the
last Branch Davidian out, and I would bring up the rear. When
they saw me coming through there, that was the signal to send in
the HRT teams. They’d come in, make sure nobody else was hiding
anywhere. Once they cleared that, then that EODT, explosive ordi-
nance disposal team, was going to come in check for boobytraps
and make sure there was none of that, and the Feds were gone.

Texas Rangers were going to take over and the people that were
wounded or needed medical care, go to a hospital. Everybody else
goes to the command post where a U.S. magistrate judge was going
to be there, where they would be warned, taken into official cus-
tody, appointed a lawyer, or released if they weren't charged with
anything.

And the only suggestion that I can remember, and maybe Dick
can add to this, but the only suggestion I remember us making
was, | said I'm uncomfortable about those little kids walking out
by themselves. Can’t we let the kids walk out with their mothers.
And they agreed to that. So that was all worked out.

In my judgment, we had a deal, we were going to do it. We told
them on the 14th they were coming out. We told them it would
take another 10, 12 days. We asked them, “Do you have that much
time?” They said, “We have all the time in the world to resolve this
peacefully.”

Mr. CoBLE. What frustrated the plan, gentlemen?

Mr. ZIMMERMANN. Some desk-bound bureaucrat in Washington
overrode those people’s judgment down there.

Mr. CoBLE. Mr. DeGuerin, do you want to add to that?

Mr. DEGUERIN. I don’t know exactly how the decision was made,
but obviously they decided and someone pushed for it, and that’s
what you ought to find out. Someosne pushed for a plan to send tear
gas, and not just regular tear gas, CS gas, which has been banned
for use in international warfare. We can’t use it against our worst
enemies, but they used it against those kids.

Somebody pushed for that plan, and it was too soon. It would
have ended peacefully, in my opinien. I don’t know who made that
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decision. That’s for you to find out, and I hope that you can find
that out.

I don’t know whether it was done on full information. I don’t
think it was done on the information that we had. We tried to get
the information to them about this religious aspect and the sincer-
ity of that coming to pass and them coming out. That’s what frus-
trated it. Someone wanted to end it by forcing an end rather than
letting it end.

Mr. CoBLE. Mr. Zimmermann, I almost feel sick to my stomach
when I hear you say how close that could have—almost within your
grasp, and if that could have been executed as you just laid it out,
this hearing probably would never have been called.

Mr. ZIMMERMANN. We wouldn’t be here if the FBI had waited 10
more days. I shouldn’t say the FBI—if the Department of Justice
would have waited 10 more days. And if they didn’t come out, how
much farther down the line would we have been? What would have
been lost by waiting 10 days?

I don’t know if this is an appropriate time to tell you, but I heard
Mr. Noble talk about those funerals, and I believe he was sincere
about it, but I got to tell you that this has not been a pleasant ex-
perience for Dick DeGuerin and me, because the Branch Davidians
had families, they had people that loved them.

One of the worst things that I can remember about this was a
phone call from Israel from Shulamet Cohen, the mother of Pablo
Cohen, who had just been there, came over from Israel, and, as far
as he was concerned, was there from one of those—remember,
somebody described a group as musicians and so forth and so on?
He was in that group.

When the press reported after the fire that I had represented
Steve Schneider, apparently on CNN—everybody in this room was
watching this—I got a call from Ms. Cohen, and, between her sobs,
to ask me if I had seen Pablo, and I had.

Dick and I had talked to him on April 4. And there had been a
tape from his mother. And one of the things that we asked the FBI
to do, which they agreed to do, was bring that return tape out with
the legal documents and the letter that was addressed to Dick.

And I told her about that, and then she described for me, an Is-
raeli Jew talking to an American Jewish lawyer, watching that gas
be inserted into that building, watching an American tank knock
down an American house, and then it burst into flames.

Can you imagine the images in an Israeli’s mind with the Holo-
caust survivors in Israel? I couldnt answer. I think you can tell
from today, it is not often that I am without words. I could not ex-
plain to her how that happened. And her answer—her question
was: “I thought he would be safe in America.”

Mr. ZELIFF. The gentleman’s time has expired.

Mr. CoBLE. I thank you. I want-—Mr. Chairman, I just want to
thank these gentlemen for being here.

Thank you, Mr. Chairman. I have no time to yield back, but
thank you.

Mr. ZELIFF. You sure don’t. You did fairly well for your 5 min-
utes, though.

The Chair now yields to the gentlelady from Texas, Sheila Jack-
son Lee. And I understand you have a piece of audiovisual.
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Ms. JACKSON LEE. Mr. Chairman, I thank you very much. And
I wish, as the gentleman from North Carolina, I might be so lucky
as to have those minutes yielded to me.

So, gentlemen, I am going to have to talk very quickly. I would
like No. 32 to be brought over to me, but as I begin, let me say
that the compelling statements are such from both of you having
been inside. It is not in my purview to try and overcome both the
emotion and as well the overwhelming feeling on the loss of life.
I will simply acknowledge that we lost lives.

I would like to join, however, my colleague, Chuck Schumer, to
say that I wish you were here yesterday, and I think you're right,
Mr. Zimmermann, you need to either continue with us—and I
know your time is limited—because much of what you have to say
deals with the FBI and the Department of Justice, and we should
get to that.

Let me—I'm not sure where it is, as it comes—thank you—be
able to just see if we can concede on a point of confusion, because
that’s why we are at these hearings, and I hope that maybe at the
end of these hearings we won’t have confusion.

But when those ATF officers testified yesterday, they were mov-
ing toward the door to serve a search warrant, and as they moved
toward the door to serve that search warrant, they testified that
shots came out.

I know you have since indicated that there may have been the
possibility of them shooting first, meaning these ATF agents, but
it could have just as well been the door closing, slamming the door
and shots coming out the door. Maybe you said something dif-
ferently, so I need to understand that. Because I don’t think this
picture gives us any evidence of who shot first.

Mr. ZIMMERMANN. And what I'm going to tell you may not tell
you who shot first, but I'm telling you in my experience it does. The
testimony at the trial was that the agent—and he didn’t say this
yesterday, and out of fairness to him, he wasn’t asked this—but the
testimony was that as he walked up, after David Koresh closed the
door—remember, he did say David came out, said something, the
door closed.

The testimony at trial was then fire erupted from inside, and it
all came out that front door, the right-hand side of that front door,
and that’s what wounded people. The bullets came from the inside,
through the closed door, which was what I was trying to convey to
Mr. Schumer, because he’s absolutely right, that makes little sense
to me, and I don’t think the jury bought it either because, as Dick
said, one of those pictures—that picture right up there, you see
that person sitting there with——

Ms. JACKSON LEE. I can’t see that far. I want to keep us on this
one because this is the one we referred to.

Mr. ZIMMERMANN. OK. You see the bullet holes in the right-hand
side of the door as you face it?

Ms. JACKSON LEE. Yes.

Mr. ZIMMERMANN. The ATF agents’ theory was that the bullets
came through that door from the inside. What Dick and I saw were
bullet holes in that right side, right where David Koresh had been
standing as we were told by the Davidians, but they weren’t com-
ing from the inside, they were going from the outside in. That’s
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why we believed that what the Branch Davidians were telling us
was true.

Ms. JACKSON LEE. So we have a point of confusion, and you were
there after the initial first day raid?

Mr. ZIMMERMANN. Correct.

Ms. JACKSON LEE. I guess my point is that this still photo does
not confirm for us where those shots came, and I appreciate your
assumption and your analysis, having been inside. And I do believe
that the point of us being here is to try and resolve it, but I wanted
to make sure that this photo does not evidence the final word on
who shot first.

Mr. ZIMMERMANN. No.

Ms. JACKSON LEE. 1 wish you were here yesterday. And I will
just leave this for now. Let me move quickly and——

Mr. ZIMMERMANN. Mr. Taylor can get that right door, it will
solve all our problems.

Ms. JACKSON LEE. We are all working on the door and his wit-
nesses. I hope we can get the EMT dispatcher and the cameramen.
But let me go on to say, there were not convictions on conspiracy
and murder, my understanding.

Mr. ZIMMERMANN. That’s correct.

Ms. JACKSON LEE. But there were convictions on gun violations
on some of the defendants?

Mr. ZIMMERMANN. That'’s correct.

Mr. DEGUERIN. That’s correct.

Ms. JACKSON LEE. Let me ask you—I hate using H.R. 666. Let
me call it this new legislation on the exclusionary rule. What would
be your position—and I think the American people need to under-
stand in laymen’s language that we no longer had the necessity of
a viable paper search warrant that we could act on in good faith.

How would that have further impacted this very tragic situation?

Mr. ZIMMERMANN. My main concern with anything that deals
with the exclusionary rule is not what it has to do with the paper.
A piece of paper is not what I'm after. What I want is to involve
a neutral and impartial non-law-enforcement officer——

Ms. JACKSON LEE. So if you didn’t have that any more, if you
didn’t have that undercover agent, as I said, on the municipal court
bench reviewing and other types of situations, some independent
force bringing that undercover agent, who had been in the field,
sweating, tense, to review it, losing that intervening action you
think would be detrimental.

Mr. DEGUERIN. Yes, absolutely.

Mr. ZIMMERMANN. Yes. I can’t believe a magistrate approved that
search warrant, to be honest with you.

Ms. JACKSON LEE. But certainly if we remove that by law, that
would be a problem.

Mr. ZIMMERMANN. Yes.

Mr. DEGUERIN. It would be terrible. It would put the entire dis-
cretion over whether your fourth amendment rights are observed in
the hands of an officer who is often, as it goes—often engaged in
the competitive enterprise of ferreting out crime, someone with his
ox in the ditch, so to speak, someone who wants that search war-
rant, and you've got to interpose a judge in that decision.
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Mls. JACKSON LEE. Innocent people then would be impacted nega-
tively.

Mr. ZIMMERMANN. Absolutely, and if we are talking about search-
ing a person’s home——

Ms. JACKSON LEE. My time is almost running out. Finish your
point so I can be able to ask my last question.

Mr. ZIMMERMANN. I don’t know what 666 says. I don’t think if
it is restricted to nonhome situations but—-—

Ms. JACKSON LEE. No, it is not.

Mr. ZIMMERMANN [continuing). A person’s home is his or her cas-
tle, and to allow a search without a neutral and impartial judge
saying there is probable cause to search a person’s home I think
lessens all of our civil rights.

Ms. JACKSON LEE. Let me go on to say—and I thank you very
much. I am not intending to cut you off. Let me also say in dispute
is the helicopter shooting. We have testimony that says they re-
treated, and of course there is some question.

You indicated—this is a question, Mr. Chairman, so I would like
to finish it and be able to have these gentlemen to answer it.

You indicated that it could have been—when I say you, I think
it was Mr. DeGuerin—that shots could have been through the ceil-
ing. But I am trying to isolate the disputed issues. This question
follows for both of you all to answer.

You were inside, and you made the points about the setting, the
atmosphere. We are querying and trying to understand so that we
can ask intelligent questions of the FBI how the Schroeders, the
Wayne Martins of the world, the engineers, the teachers, or who-
ever were in there, were mesmerized and so seemingly lacking in
the power in decisions to come out and to save themselves, the chil-
dren, and the women.

If you would answer that question for me, please.

Mr. DEGUERIN. Let me address that, and I hope you ask that
same question of the two religious experts that are coming next be-
cause they can talk about it in terms that I cannot.

But this was not a bunch of people who had had—who had been
hypnotized. These people who I saw—and I met almost everybody
in there that died in that fire—these people believed. They believed
in the Bible. They were there because of the Bible. Most of them—
well, I can’t say that—many of them were there not because of
David Koresh, some people had been there as long as 40 years.
Some people had been born and raised there.

They were there because they believed in a vision of the Bible
that was unusual. [ don’t understand it, and these scholars have
a difficult time understanding it, but it was real. You can’t legislate
away that. In fact, the first amendment says that we can’t do any-
thing about that. They believed.

Mr. ZELIFF. The gentlelady’s time has expired.

Ms. JACKSON LEE. Thank you very much.

Mr. ZELIFF. The Chair now recognizes the gentleman from Illi-
In{oifi, the chairman of the full Judiciary Committee, Mr. Henry

yde.

Mr. HypE. Thank you, Mr. Chairman.

I would like to ask both of you if you agree with what I am going
to read to you from an article by Dean Kelly of the National Coun-
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cil of Churches that appeared in the May 1995 magazine called
First Things:

Ironically, just as the Federal Government was abandoning hope for a peaceful
solution, there opened up the possibility of just such an outcome. Early in the siege,
Koresh had promised to come out if his message could be aired on national media.
He prepared an hour-long audiotape that was broadcast locally but not, he claimed,
nationally.

Two scholars of apocalyptic religion, Phil Arnold of the Reunion Institute in Hous-
ton and James Tabor of the University of North Carolina, studied the broadcast and
believed Koresh could be reasoned with if approached within his own frame of ref-
erence.

After several futile efforts to persuade the FBI to let them try, they arranged with
Ron Engelman, host of a radio talk show on KJBS to which the Davidians listened,
for a half-hour’s uninterrupted plea to Koresh to rethink his understanding of the
fifth seal, Revelations 6:9:11, which he believed to be unfolding at Mount Carmel.

In the text, the souls of the faithful who have been slain for the word of God cry
out to God, “How long before thou wilt avenge our blood?” They are given white
robes and told to rest for a little season until the number of their fellow servants
who have been killed as they have been should be complete. The sixth seal that fol-
lows brings about the destruction of humankind.

Arnold and Tabor in their radio colloquy sought to persuade Koresh that the term
translated “a little season,” meant in the original Greek a period of as much as a
year, leaving time for Koresh to complete his work before the sixth seal intervened.

Koresh apparently accepted this idea, for the day after Passover he sent out a let-
ter via his lawyer saying that God had permitted him to explain in structured form
the decoded messages of the seven seals and that upon completion of that task he
would surrender

The FBI saw this as just another in a long series of delaying tactics and went
ahead with their plans to use tear gas. They did send in writing materials, however,
on Sunday, April 18, and Koresh worked most of that night dictating to Ruth Rid-
dle, who typed his words on a battery-powered word processor. He completed a 5-
page introduction to the seven seals, a poem of 13 quatrains, and a 7-page expo-
sition of the first seal. At that rate, Arnold and Tabor estimated, he should have
completed the task in two or three weeks, but he did not get the chance.

The next morning the FBI gas assault began and David Koresh must have con-
cluded that his original scenario of imminent destruction was correct.

Do you agree with that writing?

Mr. DEGUERIN. I do. I can speak to that if you would like. What
we found, the FBI ridiculed the idea that he would be writing the
seven seals and, in fact, after the fire, said they had evidence he
was not at work on that.

We discoverea by talking to Ruth Riddle that she had taken this
computer disk out with her when she escaped the fire, and we
found that he had been working on it and it was a real thing. And
we also found that those on the inside, these believers, thought
that this was a great revelation to them in that their death, the
end of the world as prophesied by the Bible, was not coming imme-
diately but was some distant time in the future.

That’s what I was trying to, with the help of Tabor and Arnold,
talk to Koresh and the others about, that their interpretation that
the Apocalypse was now was that, no, it’s a little bit later.

And that’s the history of Seventh-day Adventism. There have
been prophets time after time who have prophesied the end of the
world at a certain date, and everybody gathers, they wait for the
end of the world, and it doesn’t come, they dishonor that prophet,
and go on, and that’s the history of those people.

Mr. HYpE. The unfortunate thing is in the context of Jonestown
and the James Jones experience, there is such a cynical approach
towards religious fanaticism. There is an unwillingness to under-
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stand or believe that there are people in the world who are persons
of belief, and they believe strange things by our standards.

But, had the understanding been these weren’t hostages, these
were willing members of a religious group, and to get in there and
to dissipate them would take persuasion, argumentation from—in
their frame of reference, not tear gas and not tanks. And that, it
seems to me, was the judgment made somewhere along the line
that ended up costing a lot of lives.

Mr. ZIMMERMANN. I agree.

Mr. DEGUERIN. I agree.

Mr. ZIMMERMANN. And if you in your next few days will find out
who made those ridiculously dangerous decisions, then I think that
would be exercising your oversight responsibilities, and you're the
only one in the country who can do it.

Mr. HypE. Well, I thank you for saying that, and I think that
shows the utility of these hearings. We may not come up with any
legislation. There doesn’t always have to be legislation, but we
ought to come up with information that will help guide us in the
future, because I am sure Jonestown and Waco are not the end of
this sort of situation.

Thank you.

Mr. ZELIFF. The gentleman’s time has expired.

The Chair now wishes to recognize Mr. Brewster from Oklahoma
for 5 minutes.

Mr. BREWSTER. Thank you, Mr. Chairman.

You gentleman had more contact—have had probably more con-
tact with Koresh than anyone that I know of. There has been a lot
of discussion about what would have happened had he been ar-
rested when he went to town on the weapons charges or whatever.

Was there anyone else in that compound, in your opinion, that
could have pulled everybody together in a violent manner?

Mr. ZIMMERMANN. No, sir. My client was Steve Schneider. My
partner, Jim Lavine, was Judy Schneider’s lawyer. The two Schnei-
ders were married and had a 2-year-old child. Steve was labeled by
the FBI as the, quote, “first lieutenant,” along with the other mili-
tary terms that were applied, like the compound, which I have no-
ticed from these hearings you all have accepted. It was Mt. Carmel
Center for 35 years, and then when the FBI came in it became Mt.
Carmel compound, first lieutenant, cults, et cetera.

Steve was an articulate, decent, peaceful guy who was a college
graduate and had his degree in theology. If the FBI considered him
the second in command, I can tell you without any reservation that
Steve Schneider would not have organized any kind of violent re-
sistance fo a search warrant.

In fact, when I had my first meeting with him, I thought he was
going to break into tears when we were—Dick was asking the
standard lawyer question about, we've got to find out where the
five Davidians that were killed are, where are their remains, we
need to make sure they are preserved for autopsies, so we can see
the angles and so forth, some pretty tough stuff. Steve talked about
their loss of life, and he volunteered to me how sad they felt at the
loss of the ATF agents’ lives.

So in my judgment, there would not have been a violent resist-
ance. Frankly, I don’t think it would have been a violent resistance
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if the search warrant had been served in a proper manner even if
Koresh was there.

But to answer your question, one of the many times he was
away, if he had been arrested, put in Federal custody for 3 days—
which they can keep him for 3 days with no reason at all—execute
a search warrant the next day, I think this all could have been re-
solved and avoided.

Mr. BREWSTER. You would agree with that, Mr. DeGuerin?

Mr. DEGUERIN. I do agree with that, and I think that it could
have been done in a number of other different ways, and history
shows they had a good relationship with the local sheriff. He’'d sur-
rendered peacefully before on much more serious charges. I under-
stand that the charges that the ATF were bringing were relatively
minor Federal felonies.

Now, you know, going to prison, that’s not real minor, but in the
scheme of things, the maximum punishment for these crimes would
have been about 10 years in the penitentiary. Under the Federal
guidelines, probably the time in the penitentiary would have been
2 or 3 years. So they are not really that serious, and he’d surren-
iiered peacefully on charges that could have landed him in jail for
ife.

He had invited the ATF—he told us that story about McMahon
that McMahon told here. He told me that inside, and I found that
out to be true. I telephoned McMahon, talked to the girlfriend. He
had invited the ATF to come in and look at the guns back in July
1992. I think one Texas Ranger could have walked up to the front
door and knocked on it and be let in. That’s my opinion.

Mr. BREWSTER. That’s my next question. I've heard all kinds of
stories that the Texas Rangers wanted to be involved in negotia-
tions and Koresh had wanted to negotiate with them. Is there any
validity to that or is that only rumor?

Mr. DEGUERIN. It’s not exactly that way. It’s not rumor. What
I wanted to do and what I proposed to David Koresh after talking
to Capt. Maurice Cook was that, “David, the world is watching.
Let’s have one Texas Ranger walk up to the front door and you and
I will walk out, surrender to him. That will be sending a message
to the people of the world that you don’t trust the ATF and the
FBI, the Feds that got you in this in the first place, but you do
trust our legal system and the Texas Rangers.”

And being from Texas, there’s that story about one riot, one
Texas Ranger, and I thought that would be a real good thing to do.
He agreed with it. He thought it was a good idea, and he agreed
to do it that way, but not immediately.

I went back, assured—got assurances from Captain Cook that
that was okay with him, but he said, “You’ve got to go through the
FBI. It's just protocol. They're running the show, and we're not
going to suggest it to them. You do it.”

I did suggest it. I can’t say it was rejected, but it wasn’t greeted
with a lot of enthusiasm.

Mr. BREWSTER. If they—after his letter of April 14, what would
you have expected the time frame to have occurred had the raid on
April 19 not occurred?

Mr. DEGUERIN. It would have been at least a week, maybe a lit-
tle bit longer.
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Mr. BREWSTER. Did this compound have toilet facilities in it? I
notice in referring to the Treasury Department deal here, they sent
a guy out to an outhouse at one point. Did they even have toilet
facilities there?

Mr. DEGUERIN. They did, but very few. They were building this
place. It was new construction, although it was used lumber, and
they were doing it themselves, and they were very proud of it. They
didn’t have a lack of toilet facilities out of design, just they hadn’t
built them yet. They were in the process of building it.

I went into almost every room in that compound, and I saw the
building that was going on. They were doing it themselves. There
were shower stalls. There were toilets. They just weren’t operating
yet. They were in the process of construction, future plans that
they had, inconsistent with the world is going to end now, and
there were other things that showed future plans.

For instance, I was to file a lawsuit to perfect title to the prop-
erty. They were worried about that. I prepared an inter vivos trust
so that any money that came to them or to David as a result of
book rights or anything like that over and above legal expenses
would not go to him but would go to a trust for all of his children.
And I met 14 of his children. And there were other things that
were inconsistent with a suicide plan.

Mr. ZELIFF. The gentleman’s time has expired.

The Chair would like to announce that there will be at least two
votes which will take us about half an hour. We think that it is
in everybody’s best interests if we recess and reconvene at 12:45
p.m. It’s going to be a long day, and I think we will just recess
until 12:45.

[Whereupon, at 11:50 a.m., the subcommittees recessed, to recon-
vene at 12:45 p.m., the same day.]

[AFTERNOON SESSION]

Mr. ZELIFF. The subcommittees will come to order.

The Chair now recognizes Ms. Ros-Lehtinen from Florida for 5
minutes.

Ms. RoS-LEHTINEN. Thank you, Mr. Chairman. [ would like to
yield my time to Mr. Buyer.

Mr. BUYER. Thank you, gentlelady, for yielding.

One thing [ want to make a comment on is that one of you—I
think it was you, Mr. Zimmermann—testified that we have had
changes in policy but really no changes in the leadership.

Mr. ZIMMERMANN. Yes, sir, that was me.

Mr. BUYER. Was that you?

Mr. ZIMMERMANN. Yes, sir.

Mr. BUYER. One thing I have noticed the last few days as I sit
and listened, whether it was Secretary Bentsen or Mr. Noble from
yesterday, is that it appears that the political appointees in the
whole Waco so far, it’s almost been see no evil, hear no evil, speak
no evil. I either wasn’t in charge at the time, but I sure am in
charge now. And either I didn’t have the authority or it was out-
side my jurisdiction or that briefers didn’t tell me enough informa-
tion, because if they had given me information I probably would
have made a different decision at the time. But it’s good to know
that they are in charge now.
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Well, let me——

Mr. ZIMMERMANN. Did you want me to answer a question?

Mr. BUYER. No, I guess that was really political editorializing on
my part, and the change of leadership will perhaps come later.

Let me ask a question with regard to an arson expert. I'm going
to go down here for a moment. Did either of you have an oppor-
tunity to meet with Mr. Paul Gray, so-called independent arson ex-
pert who reviewed the cause of the fire?

Mr. DEGUERIN. Let me tell you how that happened. I got a tele-
phone call within a couple of days of the fire from Paul Gray, who
identified himself as an independent arson investigator with the
Houston Fire Department.

Mr. BUYER. Is this the same Paul Gray whose business card is
here? U.S. Department of Treasury, Bureau of Alcohol, Tobacco and
Firearms, Paul C. Gray.

Mr. DEGUERIN. Yes.

Mr. BUYER. Is he an independent man?

Mr. DEGUERIN. He told that he was a Houston Fire Department
arson investigator, that he had been appointed to an independent
panel to examine the fire and whether it was set deliberately or ac-
cidentally.

I said, I'll cooperate in any way you will want. I'll come back up
to Waco. I'll tell you what I saw on the inside and how the place
was a tinderbox and so forth and agreed to do so. And I called Jack
Zimmermann to tell him that I'd been contacted and maybe Jack
ought to come up with me, because he was there also, to be inter-
viewed.

Jack said, wait a minute. This guy Paul Gray was with the ATF.
I think I've got his card.

Mr. BUYER. Is it true, is his wife employed also by ATF?

Mr. DEGUERIN. I understand his wife is employed in the Houston
office of the ATF. I called the Texas Rangers and told them, wait
a minute, I've been contacted by this Paul Gray. Should I talk to
him? They said, we don’t know anything about him.

Mr. BUYER. I'm not familiar with Texas. Is the word “independ-
ence” any different in Texas?

Mr. DEGUERIN. No. I think it was clearly misleading.

Mr. ZIMMERMANN. Mr. Buyer, I have that card here if you want
to see the original of that card.

Mr. Gray had investigated a case that I had been involved in
during the 1980’s and the name struck a bell. And his card, which
you really can’t see on that blowup, that shield says, Special Agent,
U.S. Department of Treasury.

And that's when I informed Mr. DeGuerin that not only had he
been—his office had been at—that address up there and phone
number is the ATF Office. He officed there from 1982 to 1990. His
wife was then at the time of the raid and is currently, when he did
the arson investigation of this fire on the 19th, was still employed,
and he had been in attendance at the funeral of one of the slain
ATF agents.

Mr. BUYER. Did either of you let him know that you were on to
him, that he really wasn't

Mr. DEGUERIN. Yes, I did. I called him back and told him that
I had talked with ". _xas Ranger Captain Cook, and Captain Cook




52

had advised me not to talk to him without a Texas Ranger being
present and that I wouldn’t do so and that I knew that he had been
assigned to the ATF for many years and I didn't feel like he could
be impartial and an independent investigator and that I wouldnt
meet with him.

He told me originally that his report was due out the following
Wednesday. And, as I understand it, he then sped that up and got
the report out on Monday before we were able to reveal that it was
really not an independent arson review.

Mr. BUYER. At the—Mr. Zimmermann, your testimony describes
some misinformation coming from the Department of Justice after
the fire. Could you summarize? I heard you say that. Could you
please tell me what you are referring to?

Mr. ZIMMERMANN. There were a number of things that bothered
me, because I knew that they weren’t true and yet they—the public
statements continued to say them.

For example, it started with the 10:30 in the morning briefing,
and it was a combination at the beginning of both the ATF and the
FBI. They said that the ATF did not alert the press before the Feb-
ruary 28 attack. Well, you know now you’ve heard testimony that
there was, in fact, contact by a spokeswoman for the ATF. They
said that they publicly announced that the ATF did not lose the
element of surprise. I think that that has been well established in
these hearings and by their own report.

They said that two cultists confessed to starting the fire on April
19. And, of course, that made everybody feel better, because as the
Nation watched all the children and women and old men burn up
there, if they knew that the cultists had started the fire themselves
they’d feel better about that. So they announced they confessed
when there was never any confession to that.

Mr. BUYER. You are bringing out a lot of interesting statements.
I want to conclude, but were either of you guys interviewed by
Treasury or Justice on those reports?

Mr. DEGUERIN. No.

Mr. ZIMMERMANN. I was not interviewed by either of those inde-
pendent organizations.

Mr. BUYER. I didn’t mean to interrupt your answer. Would you
please continue, Mr. Zimmermann, and that will conclude my time.

Mr. ZIMMERMANN. They kept putting out the word that the April
19 operation was a nonaggressive action and after the public saw
that tank knocking into someone’s door, I think that even they
began to call it an assault. They said that the Justice Department
couldn’t wait even another day because the children were being
beaten during the siege.

Of course, Dick DeGuerin and I had been in there 2 weeks be-
fore, and we just could not believe that somebody would say that,
because we'd seen those children. We talked to them. We saw how
they looked. And, of course, the FBI quickly corrected that. That
came out of the Justice—main Justice. And the FBI said, look, we
just gave them the 1992 reports. There have been investigations by
Chilccli Protective Services and found insufficient evidence to go for-
ward.

They said it was a planned mass suicide. They kept putting that
word out. It was a planned mass suicide. And, of course, Dick and
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I had talked to those people about a planned mass suicide, and
every time we talked to them we were assured there wasn’t.

I'm telling you what. I was supposed to be the last guy out on
the surrender plan, and if there had been even the slightest inkling
in our minds that they were going to burn up the building or blow
it up, I wouldn’t have agreed to be the last guy out.

And also nine people did survive that fire, and they escaped that
fire. If there was a mass suicide plan, why did those nine leave?
They’re still very devoted to David Koresh, and they escaped. You
know why they escaped? Because they were near an opening, they
were near a window, and they got out. The other people were
trapped and couldn’t get out.

And when the bodies were found, David Koresh and Steve
Schneider and another person were found totally separated from
everybody else. Not exactly a mass suicide scenario.

They were putting out the word that the people—they—the
Branch Davidians murdered people to keep them from escaping. Of
course, there’s no truth to that at all. There’s no evidence to sup-
port that.

And at the time that I wrote my written opening statement that
you have in front of you—I wrote that in May 1993, when every-
thing was really fresh, and my memory was really fresh. I wrote
that back then and at that time the autopsies had revealed maybe
a dozen or so gunshot wounds. I think when they got through it
was up to 17 or 18.

Well, there were 80-some-odd people in there, and Dick and I
had talked to them. We knew that six people had been killed by
the ATF on February 28. They'd better have bullets in them on au-
topsy. And we knew some other people had been wounded inside,
that is Branch Davidians, so they ought to have had bullets in
them.

So there may have been a couple of people that, rather than go
through the fiery death and the painful burning to death, may
have, if there was a weapon there, decided to put their relative or
their friend or themselves out of misery, but it certainly wasn’t a
murder situation.

Mr. ZELIFF. Are you going to finish with that?

Mr. ZIMMERMANN. I have about one more, sir.

Mr. ZELIFF. OK. Are you answering the question that he asked?

Mr. ZIMMERMANN. I'm answering the question about the misin-
formation program that we were given.

Mr. ZELIFF. As long as you are answering the question, you can
proceed.

Mr. ZIMMERMANN. The next one was, of course, that David
Koresh was not working on his “Seven Seals” project, that it was
a sham. They actually held a briefing on the day of the fire, and
if you look at the tape it says, we know they were lying to their
lawyers.

Well, we know now—Dick has gone into that. You’ll talk to the
next witnesses, and they will give you a copy of that “Seven Seals,”
the first seal transcribed.

And, lastly, they said that the Government was—had gone in on
February 28 and April 19 because of the child abuse occurring. And
I think that we can probably let that go by saying that will prob-
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ably never be proven to anybody’s satisfaction that that was occur-
ring on—before February 28 and before April 19. And neither one,
even if it were, justifies Federal law enforcement launching mili-
tary attacks, because they have no jurisdiction over that matter
anyway.

Mr. ZELIFF. Thank you very much.

The Chair now recognizes the gentleman from Michigan, Mr.
Conyers.

Mr. CONYERS. Thank you, Mr. Chairman.

Mr. Zimmermann, are you representing any of the Branch
Davidians in lawsuits against the Government?

Mr. ZIMMERMANN. No, sir.

Mr. CONYERS. Mr. DeGuerin.

Mr. DEGUERIN. No, sir, I'm not.

Mr. CONYERS. All right. One of you made the statement that if
we had had 10 more days you felt that Mr. Koresh would come out.

Mr. ZIMMERMANN. [ did.

Mr. CONYERS. What do you base that on?

Mr. ZIMMERMANN. We were called—we called—we were allowed
to call, by the FBI, on April 14, and they told us that that waiting
period in the Book of Revelation had been answered and that
David Koresh was to decode the “Seven Seals” in writing. That
would be ending that waiting period. And we told him, send it out
to us.

He put it in writing. He signed it. We gave it to the F'BI. He told
us it would take him 1 to 2 days per seal. He had finished the first
seal and was working on the second one. So that would be about
10 days, sir.

Mr. CONYERS. Well, there had been so many disappointments
with Mr. Koresh’s agreements to cooperate that we had had a little
bit of a problem there as far as I am concerned and as far as ATF
was concerned.

Now, Mr. Zimmermann, is it true that in 1987 David Koresh and
his mighty men, including Stephen Schneider, who has been de-
scribed by one of you as a peaceful man, engaged in a gun battle
to settle a dispute with George Roden over who would be the leader
of the Branch Davidians?

Mr. ZIMMERMANN. I don’t believe that’s an accurate rendition,
sir. And can I back up——

Mr. ConYERS. There was not a gun battle?

Mr. ZIMMERMANN. No, the way you described it.

Mr. CoNYERS. Wait a minute. Engaged in a gun battle to settle
a dispute with George Roden. Did that happen? No, 1 don’t need
explanations. Yes or no.

Mr. ZIMMERMANN. No, I'm not aware Steve Schneider was even—
he was in Hawaii at that time, sir.

Mr. CONYERS. What about David Koresh? Was he in Hawaii?

Mr. ZIMMERMANN. No, sir.

Mr. CONYERS. I see. OK.

Isn’t it also true after that incident that Mr. Koresh did not
peace‘fully surrender to the sheriff but was, in fact, arrested at gun-
point?

Mr. ZIMMERMANN. No. That’s wrong, too, sir.

Mr. CoNYERS. I see. OK.
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Now, we have some statements that indicated that there was—
about the fires that were begun, and I have presented to you at the
table the electronic surveillance tapes or some of the transcripts
from them.

The import is that it strongly supports the fact that some of the
Davidians were themselves starting the fire. These are electronic
surveillance tapes transcribed from April 19, and they establish
that the Davidians started the fires. These excerpts show that
Davidians were pouring fuel inside the compound during the tear
gas operation.

The full transcripts reveal that the Davidians discussed getting
fuel ready and pouring it, the need for more fuel, discussing wheth-
er it was poured in the hallways, spreading the fuel, where the fuel
should be spread, and whether to light the fire and keep it going.

I bring to your attention selected comments from unidentified
males: “You want it poured?” Another unidentified male: “Pablo,
have you poured it yet?” Another voice: “Things are poured, right?”
Another comment: “Need to get the fuel out.”

Another comment: “I need a gas mask.” Unidentified female. Un-
identified male: “I need a gas mask.” Another unidentified male:
“Got any fuel?” Unidentified male: “We need fuel.” Unidentified
male: “Fuel over here.” Unidentified male, 6:10 a.m.: “Don’t pour
it all out. We might need some later.”

6:12 am., unidentified male: “You've got to get the fuel ready.”
Another unidentified male: “I already poured it. It’s already
poured.”

On the page after it, unidentified male, from the transcript:
“They got some fuel around in here?” Unidentified male: “Yeah,
they even poured it already.” Unidentified male: “Poured it al-
ready.” Unidentified male: “He’s got. it poured already.”

6:19, side B, there is no time indicated: “Shall we light the pack-
age now? Yeah, OK, light it.”

Now, these are

Mr. ZELIFF. The gentleman’s time is expired.

Mr. CONYERS. These transcriptions don’t indicate that anybody
but the Davidians poured the fuel that set fire to this compound.

You nod your head, Mr. DeGuerin.

Mr. DEGUERIN. Yes, sir, I'm familiar with that. And it concerned
me when [ was being told by the FBI that they thought that they
had evidence that the Davidians started the fire, and so I ques-
tioned the survivors that I talked to in the jail, the ones that got
out. They explained to me that they were pouring fuel and that
they were making Molotov cocktails to throw at the tanks.

If you notice, that pouring of the fuel takes place or the conversa-
tion about that takes place in the early morning hours, 6 and 7
o’clock in the morning. The fire didn’t start until right around
noon. It’s questionable about whether it started just before or just
after noon, but those conversations about pouring the fuel, I be-
lieve, had to do with preparing Molotov cocktails to throw at the
tanks. Now, they never did throw Molotov cocktails at the tanks.

Second, as all of the survivors were unanimous in saying that
they did not start the fire and knew of no plan to burn the place
down
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Mr. CoNYERS. Well, “Let’s keep the fire going.” That doesn’t
sound like pouring Molotov cocktails. And I understand——

Mr. ZELIFF. The gentleman’s time is expired.

Mr. CoNYERS. I think you are a defense attorney but——

Mr. ZELIFF. Mr. Mica from Florida for 5 minutes.

Mr. DEGUERIN. I can answer that.

Mr. ZELIFF. We can get back to it. This thing can go on all after-
noon if we let it.

Mr. MicA. Thank you, Mr. Chairman. I just have to take 30 sec-
onds here and say that, ladies and gentlemen on the panel and the
people that are watching this proceeding, that I am absolutely per-
sonally outraged at some of the comments I have heard from the
White House and the administration—I am so glad Mr. Coble
spoke to this earlier—that Republican participation in these hear-
ings are some effort to discredit law enforcement or attack law en-
forcement or that I personally have some hidden agenda in this.
And I am just absolutely sick and tired of it, and I really resent
these people making those comments about me personally.

The other thing is we have a responsibility-—and Mr. Zimmer-
mann, you talked about it—a responsibility to find out what hap-
pened here, how 80 people—we don’t count Koresh—in this died
and 4 ATF agents and many other wounded.

Gentlemen, can you cite me any other instance in the history of
this country where in a Federal action there were this many people
killed by a Federal action?

Mr. ZIMMERMANN. I don’t think there is one, and I don’t think
there is another one that ever had American tanks used against
American citizens.

Mr. MicA. Can you respond, sir? Have you ever heard of any-
thing like that?

Mr. DEGUERIN. 1 have never heard of that, and I have never
heard of tanks being used against American citizens in their own
country.

Mr. MicA. We have tried to look at each thing, and we have had
two of the fairest chairmen in the House of Representatives. These
individuals have bent over backward to try to bring this evidence
out. And, if anything, the administration and other people have
tried to obstruct these proceedings, even from the very beginning.
And you cited that, Mr. Zimmermann, have you not? You were
never—you were never called to participate in any of these, is that
correct, for the record?

Mr. DEGUERIN. That’s correct.

Mr. ZIMMERMANN. That’s correct.

Mr. MicA. These reports. You know, I wanted to get into person-
nel questions. I had about 12 minutes yesterday to discuss the per-
iw;onnel. Turn the chart over and show the personnel responsibility

ere.

And, Mr. Zimmermann, you pointed it out, and we heard it for
several days. Rodriguez blamed Sarabyn and Chojnacki, and
Chojnacki talked about Hartnett, and Hartnett blamed Noble. And
then we got up to Noble, and he said he wasn’t in charge, that
maybe it was Simpson. And then we asked—we heard from Alt-
man, and Altman said that, well, it wasn’t his watch. It was Bent-
sen. And Bentsen blamed Reno.
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What did the American people think when they see this? Is this
the chain of responsibility? Nobody has ended up being fired; is
that correct?

Mr. ZIMMERMANN. That’s my understanding.

Mr. MICA. A couple——

Mr. ZIMMERMANN. They were fired and rehired.

Mr. MicA. Yes. Fired and rehired. But that’s some of the ques-
tions here that need to be raised. What kind of a message you
think this sends to the American people?

Mr. ZIMMERMANN. When [ have given speeches on this subject
around, the thing that bothers the mainstream—with Kiwanis
Clubs, accountants groups, breakfast groups that I have spoken
to—the thing that bothered them the most is they are worried that
this will happen again, because the same people were still there.

Mr. MicA. You were on your way, you told us, to resolving this
issue, and you said you were well on your way resolving, and you
were riding in north Texas—I read your statement last night. They
delayed these proceedings for what, Passover was it? They were
celebrating Passover, and that’s when our Federal officials made
the decision to do this, is that correct?

Mr. DEGUERIN. I don’t know exactly when the decision was
made. I know there was a process going on. I know that from read-
ing the Justice Department report.

Mr. MicA. Did you see or hear of any reports of children being
molested while you were in the compound?

Mr. DEGUERIN. I saw all of the children. I saw the parents. I saw
the rooms where they were living. I saw their living environment.
And I didn’t see any children that I thought were being abused.

Mr. MicA. One of the things that concerns me is, again, the Gov-
ernment’s use—and we have a whole bunch of scenarios of mis-
takes. Everything in here, in all these reports, everyone says the
Government screwed up, isn’t that correct?

Mr. DEGUERIN. Yes, sir.

Mr. ZIMMERMANN. Well, not in the Justice Department. That’s a
whitewash.

Mr. Mica. All right. But they pointed fingers, but nobody took re-
sponsibility.

In the report, the Department of Justice report, I read this re-
port, and it describes the condition of the children. There were
over—there were 25—you can’t tell exactly how many children
there were, because they were incinerated beyond recognition, but
we will give or take a few. Somewhere in the neighborhood of 25
children incinerated.

Audrey Martinez was buried alive inside the bunker. She died of
suffocation. She was identified from dental records. Thirteen years
old.

These are mostly Doe because they couldn’t be identified—Doe
67-2, 7- to 8-year-old boy buried alive, suffocated in bunker.

Doe, a 6-year-old girl suffocated inside bunker.

[See pp. 127 to 128 for additional information concerning the
above testimony.

They used CS gas. What do you think about the decision to use
this and these children that were incinerated or suffocated by an
action of the Federal Government?
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Mr. ZIMMERMANN. Can I tell you my experience with CS gas in
answer to your question, sir?

Mr. MicA. Tell me your experience, sir.

Mr. ZIMMERMANN. All Marine lieutenants go through the CS gas
chamber to teach you how to use your gas mask and to gain con-
fidence that that gas mask will work. So I've been through that.

And the process is, you go into an enclosed area. They pop the
CS gas grenade. You have your mask on, you take it off and you
count to 10 or state your name enough so you can inhale a small
amount. Then you put your mask back on. Put your hands over the
filters. Clear your mask by blowing outward. It blows the gas out,
and then you are able to breathe.

Mr. MicA. But even their report, didn’t their report say that gas
masks don’t fit on these babies?

Mr. ZIMMERMANN. That’s correct.

Mr. Mica. Didn't they know that?

Mr. ZimMERMANN. They should have known.

Let me continue, if I can. When you come out of that gas cham-
ber, and only having been exposed for a matter of seconds, your
?yesdburn, your nose burns and all mucous membranes are af-
ected.

Grown, healthy, cream-of-the-crop-of-the-United-States youth,
Marine lieutenants, are hurting when they come out of that gas
chamber.

In 1980, I was taking a battalion to Norway on a reserve active
duty joint NATO operation. We had to go through that chamber be-
cause the Norwegians were going to use gas as part of our training.
I was going to be lead from the front. I was going to be the first
one through a temporary gas chamber we set up at Ellington Air
Force Base in Houston, TX.

To make a long story short, I take my mask off, they popped two
grenades, doubling the concentration that it should have been, and
I was choking to death. I couldn’t see. I was disoriented. I didn’t
know where I was, and I was a major of the Marine Corps. I barely
got out, got out to the fresh air. And I'm sitting there. My eyes are
burning. I'm vomiting. 'm kneeling over. I'm in extreme pain.

And all my troops are lined up there, and I know they were re-
sisting the urge to laugh at the old man doing that and also simul-
taneously thinking, “I ain’t going in there.”

Well, we got it fixed. The point I'm getting at is, it is terribly de-
bilitating. CS gas is terrible. And I know it’s still that way because
both my grown children at the time Waco was going on were lieu-
tenants at Quantico. They had gone through the gas chamber. My
daulg(hter just went through again on her annual training last
week.

Now, you're going to have people that testify on gas. Please, if
anybody comes in here and tells you that CS gas is not torturing
children, ask them to do one thing. Tell them—ask them this:
Ma’am or sir, will you get in a car with me and drive 35 miles
down to Quantico? On the Marine base at Quantico, we will put a
videocamera in the car with you, take you down fo that Marine gas
chamber, put on your gas mask. Let us pop a couple of gas gre-
nades in that chamber. Then you take that mask off, and let’s vid-
eotape you for just 5 minutes in that chamber without a gas mask.
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See if any of them will take that challenge. They won't, because
you'll choke to death in that period of time with the wrong con-
centration.

I believe that using CS gas against infants, against old people
with respiratory problems-—there were 67-year-old men in there,
and there were young children. That’s torture. And I can just see
those kids barfing, vomiting, screaming, because you can’t possibly
have a gas mask that will fit a little kid.

At best, I think one of the reports said a survivor said they had
taken—to try to help them, they had taken a washcloth and put
water on it to try to put it over their face so it wouldn’t burn.

Mr. ZELIFF. The gentleman’s time is expired.

And, in fairness, just in case I might have shut you off from try-
ing to finish up, Mr. Conyers, if you could just take 30 seconds and
try to wrap up.

Mr. DEGUERIN. I think that the point I was trying to get to, Mr.
Conyers, is that when the discussion is of—keep the fire going
must have had to do with either the Coleman lanterns which they
were using for lighting or for the butane they were using for heat-
ing, but not for starting a fire, because it doesn’t coincide with the
start of the fire.

Mr. CONYERS. Were you there?

Mr. DEGUERIN. No, sir.

Mr. CONYERS. Thank you.

Mr. ZELIFF. OK. The Chair now recognizes Mr. Schumer from
New York for 5 minutes and then immediately after his 5 minutes
we will break for a vote and come back here. I think it’s one vote,
one 5-minute vote. We will come back 5 minutes after the vote.

Mr. Schumer.

Mr. SCHUMER. Thank you, Mr. Chairman.

And, first, I want to say both Mr. Zimmermann and Mr.
DeGuerin, I admire your abilities as defense lawyers. You are
doing an excellent job doing what defense lawyers do, which is to
defend the people they represent to the best of their abilities.

But I have real problems with some of these—with many of the
statements. Just one, Mr. Zimmermann, we will have experts later
talking about gas, and there is no record of CS gas, which is simply
the mildest form of tear gas. Mr. DeGuerin said not tear gas but
CS gas. But we're going to talk about gas later.

What I want to talk about is not your impressions of other things
from talking to other people, who shot first, what the gas is. That’s
really not what is material here. What is material here is your in-
volvement in the negotiations. That is something you were first-
hand involved in. Your testimony on that is what would be admit-
ted in a court of law, whereas the other stuff would not.

And my point—I know you stated, Mr. Zimmermann, that he
was just about ready to come out and some—I think you used the
term faceless Washington bureaucrat blew the deal.

Mr. ZIMMERMANN. Only because I don’t know who made that ter-
rible decision.

Mr. SCHUMER. You don’t know if he is in Washington or Houston
or on the field either, do you? What made you choose Washington?

Mr. ZIMMERMANN. Can I explain that, because I have——

Mr. SCHUMER. Just, please, yes or no. What——
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Mr. ZIMMERMANN. Well, you asked me what makes me feel—

Mr. SCHUMER. I am trying to use my time.

Mr. ZELIFF. I think you ought to at least——

Mg SCHUMER. Are you going to give me extra time, Mr. Chair-
man?

Mr. ZELIFF. Did you ask him a question?

Mr. SCHUMER. Yes, and I want him to answer it my way.

Mr. ZIMMERMANN. I'm not going to answer it your way or any
other way except the truth. You want the truth.

Mr. SCHUMER. Then tell me how you knew it was from Washing-
ton.

Mr. ZIMMERMANN. Because—let me tell you why. Because those
Special Agents in Charge in Waco are honorable men. Jeff Jamar
went way out on a limb to let the two of us go in there. Bob Ricks
was straight with us all the time.

Mr. SCHUMER. Just reclaiming my time, sir. Jeff Jamar said he
made the decision himself, that no one in Washington made it. Do
you doubt his word? He will tell us that when he comes.

Mr. ZIMMERMANN. [ think——

Mr. SCHUMER. Do you doubt his word? Yes or no.

Mr. ZIMMERMANN. I would doubt that.

Mr. SCHUMER. You would. OK. Even though he was an honor-
able, courteous individual.

Let me just say you two gentlemen, also, it was true, came in on
the negotiations 30—you two gentlemen came in on the-—bells,
bells, bells. You two gentlemen came in on the negotiations ap-
proximately a month after they had begun?

Mr. ZIMMERMANN. That’s correct.

Mr. SCHUMER. Isn't that correct, you, too, Mr. DeGuerin?

Mr. DEGUERIN. Yes, sir.

Mr. SCHUMER. And in that 30 days Koresh had lied repeatedly
to the agents. On April 2, he states that it’s a fact he’s coming out
if the tape is played. The tape is played on local Waco TV on CBN,
and he doesn’t come out.

On March 7, he says he won’t be that long. Then on April 2, he
says he’s going to come out right after Passover. Doesn’t come out.
Finally, on April 15, Mr. Schneider says they are going to come out
after the “Seven Seals” but admits that Koresh lied about coming
out on March 2. Those are his words on the tape, that Mr. Koresh,
his associate, his chief lieutenant—or you don’t like the term chief
lieutenant. Mr. Schneider, who is his—one of his devoted followers
and acolytes says that Mr. Koresh lied.

So what we have here is lie after lie after lie after lie by Mr.
Koresh, a man who we know has violated Federal laws, who has
abused children. And all of a sudden on April 15, we know—you
somehow know that he is telling the truth.

Well, I have real problems with that. I think most people would
have real problems with that, because his pattern was not to tell
the truth. And, in fact, further, he said, well, he will come out not
within 5 minutes but after he finished doing his writing on the
“Seven Seals.”

And when asked, Mrs. Schneider—I forgot her first name. It be-
gins with a J.

Mr. ZIMMERMANN. Judy.
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Mr. SCHUMER. Judy. When Judy Schneider was asked on the
tape how long it would take to transcribe his interpretation of the
“Seven Seals,” she said about a year. Then she later said to—a lit-
tle bit later, she said, well, if I was given a laptop computer, it
would be somewhat shorter than that. Never said how much short-
er.

So it is certainly clear, Mr. Zimmermann, that even if the FBI
had said yes, that it would take some time for him to do his work
on the “Seven Seals;” isn’t that correct? He wasn’t going to come
out in 5 minutes or that day or the next day.

Mr. ZIMMERMANN. No, he was going to come out at—we told
them at 2 days per seal, that one that was finished, it would be
about 12 days. Mr. Jamar said, that’s fine. That’s good.

Mr. SCHUMER. Twelve days.

Mr. ZIMMERMANN. Yes, sir. He agreed with that.

Mr. SCHUMER. OK. We will ask Mr. Jamar that because I think
Jamar’s interpretation, you call an honorable person, we won’t see
him—is he on the B panel or C panel? We are not going to see him
till later this evening, but Mr. Jamar’s interpretations are quite at
variance with yours as to what happened.

And I would simply say to you that someone like Mr. Koresh who
lies and lies and lies and has three times promised to come out and
not come out, and if you have to make the decision whether to say,
OK, well, let’s give him another 12 or 15 days so he can write his
“Seven Seals”—and let us say that in hindsight we know what has
happened, but just let us say they gave him those 12 and 15 days
and the compound was burnt internally by Mr. Koresh and many,
many children were killed, we would be and you would be, as a
good defense lawyer, excoriating, excoriating the FBI and every-
body else for waiting so long.

You would make the argument, you would make it much better
than I ever could, Mr. Zimmermann. You’d say he lied on March
2. He lied on March 7. He lied on April 2. He lied on April 15. And
all of a sudden, they wanted to believe him on April 15 and give
him 2 weeks.

Mr. ZELIFF. The gentleman’s time has expired.

Mr. ScHUMER. That doesn’t make any sense.

I would just like Mr. Zimmermann to respond, because I feel that
he’s entitled to, if that’s OK with you, Mr. Chairman.

Mr. ZELIFF. That’s fair.

Mr. ZIMMERMANN. Thank you, Mr. Congressman.

First of all, when the lawyers got involved, approximately at the
very end of March, in my judgment there was never a promise of
a specific date, and there never was a broken promise by Mr.
Koresh. That needs to be clarified. Once Dick DeGuerin became his
lawyer, Mr. Koresh never gave a false promise to do anything that
he didn’t do.

Second——

Mr. ScHUMER. Mr. DeGuerin gave him truth serum? Is that
true?

Mr. ZIMMERMANN. You asked me to tell you my observation, sir.
The dates you gave were wrong, OK. All the dates—he never said
on April 2 that he was going to come out at any particular time,
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because Mr. DeGuerin and I were involved by April 2, so I know
that’s wrong.

Now, there were some other promises before that, but you have
to put it in context. Until there was somebody he trusted, he didn’t
trust those people out there. But once Mr. DeGuerin became in-
volved, that’s when it happened.

Now, in response to your other situation, that’s a hypothetical
that I would have to have a crystal ball that’s more clear than
mine is.

Mr. ZELIFF. The time is expired. We now will take a recess until
5 minutes after this vote coming up.

[Recess.]

Mr. ZELIFF. The joint oversight hearings on Waco will now come
to order. The Chair recognizes Mr. Schiff from New Mexico for 5
minutes.

Mr. ScHiFr. Can 1 wait a moment until the witnesses are back,
Mr. Chairman?

Mr. ZELIFF. OK. Get them settled in.

Mr. ScHIFr. Gentlemen, I have been very, very critical of the
presentation earlier in this hearing of the victimization of Kiri
Jewell, because as serious as child rape is, of course, the Bureau
of Alcohol, Tobacco and Firearms was conducting a firearms law in-
vestigation and search, and the issue of Mr. Koresh’s depravity is
not vst(hat they were investigating or going to serve a search war-
rant for.

And I think that that testimony was put into this hearing to take
newspaper headlines and other media attention away from a lot of
the testimony about the law enforcement participation in the raid.
But I don’t mean to imply by that that Mr. Koresh had no involve-
ment in this whole situation. Obviously, he did.

And in all of this discussion of the negotiations, I have this ques-
tion: After the raid failed—Ilet’s pick it up from there—and the
siege began and the negotiations are going, we know that we have
four dead Bureau of Alcohol, Tobacco and Firearms agents, and we
believe we had six dead members of the Branch Davidian sect.

Wasn't it time for the people inside to come out and at that point
make their case in court? In other words, how would they have any
justification for not coming out and allowing this matter to go to
the ?courts when a number of people have died in the raid situa-
tion?

I will go to whoever wants to respond first. Mr. DeGuerin.

Mr. DEGUERIN. Legal justification for waiting, no. There was no
justification for it. My plan, what I wanted to do was to walk out
with David Koresh and have all the rest of the people come out.
My whole reason for going in there was to go get my client and
take him to court where I knew how to work.

And what we tried to do, Jack and I together, was to get those
on the inside, not just David Koresh, but all of them to reconcile
their beliefs with the law. They believed that their beliefs, their re-
ligion was paramount and superior to the law and, as you know,
it’s not.

Mr. ScHiFF. Let me interrupt because my time is limited here.
zfefy qu;ckly, did the FBI impede anyone from leaving who wanted
o leave?
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Mr. DEGUERIN. No.

Mr. ZIMMERMANN. No.

Mr. ScHIFF. All right.

Quickly, gentlemen, because we are going to get into this in
other testimony. Mr. Zimmermann, you talked about CS gas.

Mr. ZIMMERMANN. Yes, sir.

Mr. ScHIFF. You do know the FBI will say that of all the written
reports on the use of CS gas, there is no established lasting effects
to anyone in the use of CS gas. That’s what they are going to say.

Mr. ZiIMMERMANN. That’s why I asked you, sir, get somebody that
says that, say, look, will you drive down to Quantico with me, let
me video you in that gas chamber for 5 minutes without a gas
mask? And if he says he will, take him up on it, do it.

Mr. ScHIFF. Finally, my question, Mr. DeGuerin, you were asked
about the fire and what started the fire. Do you have enough infor-
;_nation at this point to have an estimation of what did cause the

ire?

Mr. DEGUERIN. I think it was probably started accidentally by
the lanterns being crushed or turned over. They were using lan-
terns, Coleman lanterns, with liquid fuel for lighting, or it started
from a spark or it started in some accidental fashion. That’s what
I believe because—not because I want to believe that or because I
have anybody to represent. I don’t have anybody to represent here.
I'm telling you what I saw on the inside and what the people told
me, and the survivors told me that they did not start that fire on
_purpose.

Mr. ScHIFF. Thank you again. Let me interrupt because time is
short. Thank you, gentlemen.

Mr. Chairman, I would like to yield any time I have remaining
to Mr. Chabot.

Mr. CHABOT. Thank you.

As I have said consistently during these hearings, I think the
real purpose of these hearings, is to find out all the facts, let the
chips fall where they may, and try to avoid future loss of life,
whether it be law enforcement officials or whether it be civilians.
You two gentlemen have studied this case in depth and were inside
the compound when others were not, and I think, you have some
insight that everybody else really lacks.

I would like to ask both gentlemen, and you both can answer:
What are the lessons to be learned from Waco? What should the
U.S. Government learn so that we can prevent a tragedy like this
from ever happening again?

Mr. DEGUERIN. Provocative force, excessive force breeds exces-
sive violence. The use of excessive force by law officers serving a
warrant is doomed to tragedy.

Now, what we saw on February the 28 was the use of far more
force than was justified or necessary under the circumstances.
What this committee needs to do is go back and examine the deci-
sion to use the excessive force then. That carries right through to
April 19, because this atmosphere of macho—we've got to do some-
thing, we've got to bring this to an end—resulted in tanks and tear
gas being used against some—if you want to put it this way—reli-
gious nuts that were holed up in a compound.
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There had been no one injured, no one threatened, no one hurt
for 51 days, and the FBI is to be congratulated for bringing that
about. But the force that was used on April 19 again was excessive
and so the real lessons to be learned—and how to prevent it, I don’t
know—is stopping the use of excessive force. That’s my read.

Mr. CHABOT. Thank you. Mr. Zimmermann.

Mr. ZIMMERMANN. Sir, I hope that, in addition to what Dick
DeGuerin has just said, that what we can learn from this is that
we need to reestablish faith in our Federal law enforcement. At one
time, as a defense lawyer, I can tell you the FBI was viewed as the
elite of Federal law enforcement. It was the Texas Rangers of the
Federal law enforcement community, if you will.

That is not the case today, and we’ve got to reestablish that. And
the only way I think we can do it, and I'm not sure whether this
oversight committee can or not, but I hope you can at least go down
the road a bit, we have to establish leadership accountability.
That’s what the American public is concerned about. There’s been
no leadership accountability.

In my frame of reference, the commander, in a military sense,
has responsibility and authority. He can delegate the authority, but
he never delegates the responsibility. Something goes wrong on his
watch, he’s responsible.

Let me give you an example that pales in comparison, there is
no loss of life, but a terrible thing happened at Tailhook. All right.
That was not any loss of life. There was some illegality, and that
responsibility went all the way to the Secretary of the Navy, and
he resigned over that.

There has been no personal leadership accountability in the De-
partment of Justice at all. And in the Treasury Department, the
people who were found by their own investigators to have lied and
committed crimes are still working for you and me.

Mr. CHABOT. Thank you.

I see that I am out of time, Mr. Chairman.

Mr. TAYLOR. If I may, sir. He just said something very strong.
I know I am out of order. 1 would like to know what crime those
Treasury people have been convicted of, sir?

Mr. ZIMMERMANN. Convicted of?

Mr. TAYLOR. Yes, sir.

Mr. ZIMMERMANN. Mr. Merletti testified yesterday in answer to
a question from somebody on the committee or subcommittee, and
I don’t know who, whether or not Federal law was violated, and he
said there were Federal felonies when those agents provided false
statements as to their activities at Waco.

Mr. SCHUMER. Would the gentleman yield?

Mr. ZELIFF. I think

Mr. TAYLOR. There are no felonies until you have been convicted.

Mr. ZELIFF. I would like to recognize Mr. Lantos from California
for 5 minutes.

Mr. LanTOS. Thank you.

We have had a few minutes ago an absolutely mindboggling ex-
change between a member of this committee on the other side and
the two of you which I would like to return to because it reveals
either a degree of unbelievable ignorance of recent American his-
tory or sophistry of the worst type.
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Let me tell you what I have in mind. We had, not too many years
ago, a criminally insane, charismatic leader by the name of Jim
Jones, who caused the death of about 900 American citizens, chil-
dren and women, with no FBI, ATF, Justice Department, tanks or
gas being involved.

Now, you were asked, the two of you, by Mr. Mica 10 minutes
ago whether there is any incident in American history where Amer-
ican citizens were so killed, and you both claimed not to know of
any such episode. He didn’t seem to know of any such episode.

Well, let me give a new approach to the two theories that have
been used so far. We have heard throughout these hearings that
we are either dealing with a degree of bureaucratic incompetence
and stupidity of incredible proportions or, worse yet, a conspiracy
on the part of the Federal Government to kill American citizens.

I reject both of these notions, because I think what we have here
is a pattern on the part of an insanely criminal charismatic leader
in charge of a sect who has apocalyptic visions, who teaches chil-
dren to commit suicide, who puts guns into the mouths of children,
who is responsible for this nightmare which has unfolded on our
television sets.

But for the two of you to sit there and claim either ignorance of
or forgetfulness concerning the Jonestown tragedy, where planned
mass suicide of American citizens unfolded involving many times
the number of tragedies that we had in this unfortunate incident,
and to have a member of this committee claim no knowledge of
this, stretches—stretches credibility.

Mr. ZIMMERMANN. May I answer?

Mr. LANTOS. Not yet. When I am finished.

What I am suggesting to you—and I am resisting the temptation
to comment on the cheap political shots about political appointees
of an administration which had been in office just a few weeks
when all these things unfolded.

What I am telling you is that the most plausible single expla-
nation for this nightmare, namely the apocalyptic vision of a crimi-
nally insane, charismatic cult leader who was hell-bent on bringing
about this infernal nightmare in flames and the extermination of
the children and the women and the other innocents, is not an ex-
planation that should be cast aside.

No one knows what Koresh had in mind. You don’t and I don’t.
But if we have had any intelligence, we go back to the only other
example in American history, not that far back in history, the
Jonestown nightmare of 900 Americans killing themselves, finish-
ing their lives—in many cases promising lives—because of the evil
and criminal approach of a charismatic cult leader.

Now, you are saying, Mr. DeGuerin, you saw in David Koresh
not a person who was insane, but a person who was deeply commit-
ted and sincere about his religious beliefs.

Well, I am sorry for you if that’s what you see in him. I see in
him a criminally insane, charismatic cult leader who caused the
deaths of all these innocents. And I would like both of you to com-
ment on my observation.

Mr. ZIMMERMANN. Let me let Mr. DeGuerin have the last word.

Let me comment with regard to your two theories: Gross incom-
petence or a conspiracy. Let me agree with you, Congressman Lan-
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tos, that I have seen no credible evidence of a conspiracy on the
part of either the ATF or the FBI or the Treasury Department or
the Justice Department. I have seen no credible evidence of a con-
spiracy to harm Americans.

Mr. LANTOS. I am glad to hear that.

Mr. ZIMMERMANN. So I agree with you I have never said that.
Dick DeGuerin has never said it.

Mr. LANTOS. Many have implied it.

Mr. ZIMMERMANN. Not us.

Mr. LANTOS. I am not blaming you for the conspiracy theory.

Mr. ZIMMERMANN. In fact, you know, we requested to be on a
panel separate, so our credibility would not be placed against some
people who have conspiracy theories. I disagree, though. I think it
is an example of gross incompetence. We've already been through
that. We may agree to disagree.

With regard to the question about the Jonestown matter. Maybe
because I was up all night—you weren’t here when the chairman
began by announcing that I had a granddaughter born this morn-
ing at 4:15 in the morning. I didn’t get much sleep. It was our first
grandchild. Maybe—

Mr. LANTOS. I have 17, so I congratulate ;ou.

Mr. ZIMMERMANN. Maybe I wasn’t as sharp as I should be.

But I thought the question said, “Are you aware of any American
law enforcement action in the United States that had this great a
loss of life?” And if that was the question, which I think it was, 1
stand by my answer. Jonestown was not an American law enforce-
ment action, and it wasn’t a law enforcement action at all, and it
wasn't in America.

Mr. ZeLIFF. OK. The gentleman’s time is expired.

Mr. LanTos. Would you allow the other witness to answer, Mr.
Chairman?

Mr. ZELIFF. Sure.

Mr. DEGUERIN. If it hadn’t been David Koresh, it would have
been somebody else.

I think the reason I'm here is to try to offer some insight into
how to prevent this from happening, not to defend David Koresh
or his actions. And as I see it, this ended in tragedy because there
was a failure to understand that not only David Koresh but his fol-
lowers had this apocalyptic vision, and the actions of the FBI in in-
creasing the pressure and violence played right into that apoca-
lyptic vision.

That’s what I am saying about his beliefs. His belief system—
whether you believe he was crazy or a child molester or anything
else, his belief systems were in place and very sincere.

Mr. LANTOS. And led to this outcome.

Mr. DEGUERIN. But the point is the failure to understand that
and then to work within that belief system, to try to use that belief
system as I was doing, as Arnold and Tabor and Jack were doing,
to try to say, well, the Bible does say you should come out. The
Bible does say that the Apocalypse is not now, it’s later, and, there-
fore, come on out and go in jail.

Like there has been a lot of good writing in jail, I said to David,
and not just in jest. I said that some of the greatest writing in the
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world has been done by someone who was in jail and had all the
time to write.

And so what I'm saying, Mr. Lantos and members of the commit-
tee, is that we've got to understand—law enforcement has got to
understand what they are working with and not just demonize and
ridicule in order to justify their actions.

Mr. SCHUMER. Mr. Chairman.

Mr. ZELIFF. Yes.

Mr. SCHUMER. I have a unanimous consent request. I would just
like to add into the record the tapes—the transcripts of the tapes
each time that David Koresh promised he would come out and
didn’t, including the date of April 2, which Mr. Zimmermann said
didn’t exist.

Mr. ZELIFF. Without——

Mr. BARR. Reserving the right to object.

Mr. ZELIFF. State your objection.

Mr. BARR. Well, what will this be? Will this be identified as Mr.
Schumer’s impression of the promises that were made, because we
have conflicting testimony on this.

Mr. SCHUMER. Sir

Mr. BARR. Let me state my reservation, please, Mr. Schumer.
You certainly are not shy about responding.

If it is going into the record, Mr. Chairman, as fact, then I would
object to it. If this is simply a document that Mr. Schumer wants
to put in that is identified as his interpretation of promises were
made, then I have no objection.

Mr. LANTOS. Reserving the right to object.

Mr. ScHUMER. We don’t need that, Tom.

I just want to respond, which is, very simply, these are the tran-
scripts transcribed of the tapes. They taped the negotiations where
Koresh promised to come out. It has none of my personal imprint
in any way on it other than perhaps the fingerprints when I have
handed over the document.

Mr. BARR. I doubt those would appear in the copies that were
made anyway. If those are documents that are not identified as
reaching a conclusion, then I would have no objection.

Mr. ZELIFF. Without objection, so ordered.

{Documents not received by time of printing.]

Mr. ZeLIFF. Chief Heineman from North Carolina has 5 minutes.

Mr. HEINEMAN. Thank you, Mr. Chairman.

Mr. DeGuerin, I would like to go over again that April 14, that
you said that there was a document.

Mr. DEGUERIN. It’s attached to my statement. It's the last docu-
ment in my statement. It’s a letter, a handwritten letter, signed by
Koresh.

Mr. HEINEMAN. Can you summarize that, please.

Mr. DEGUERIN. Well, what it says is that he has been given the
task, and I suppose this was the word from God that he said he
was waiting on—and, look, I'm not trying to make—pass a judg-
ment on that. Some people truly believe they get the word of God.
Some people truly believe they speak to God. Billy Graham is one
of them.

Mr. HEINEMAN. In 25 words or less.
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Mr. DEGUERIN. But he said that he'd received now the message
that what he had to do was to write his interpretation of the
“Seven Seals.” It’s not a long book and a long manuscript, but to
dictate it, and then he would come out and go into the criminal jus-
tice system. And the reason that that was such a revelation, such
a change in what had happened before, was he was giving the reli-
gious arguments for doing that.

Mr. HEINEMAN. Why was he doing this? He gave that to you. You
say you passed that on to the FBI?

Mr. DEGUERIN. Yes.

Mr. HEINEMAN. And for what purpose?

Mr. DEGUERIN. You mean what was his purpose in doing that?

Mr. HEINEMAN. Yes. '

Mr. DEGUERIN. I think it was because he believed it, and he
said, and all the rest of the people in Mount Carmel at the time
said they were overjoyed that now this message had been received.

Now, that’s fine with me. I didn’t really appreciate the religious
significance of it, but Tabor and Arnold, please ask them about
that. They did and can tell you how significant it was within the
belief systems.

He had written two letters a couple of days before that leading
up to it. He—that is, Koresh—used the religious arguments in this
letter for why he had now seen that the scriptures told him to come
out. They based their life on what the scriptures said.

Mr. HEINEMAN. At some point in this transaction between him
giving you the letter and you passing it on, did the Texas Rangers
fit into this at all?

Mr. DEGUERIN. Yes.

Mr. HEINEMAN. Can you tell us about that? I know you men-
tioned it before, but I would like to be a little more clear on that.

Mr. DEGUERIN. I wanted the Texas Rangers to be doing the in-
vestigation. I wish I could say I was responsible for that, and at
one point there was some dispute over whether the ATF would be
involved in the investigation once a surrender occurred. I talked to
several people about that, and I made it known that I thought that
vs;lould be a stumbling block and I wanted the Texas Rangers to be
there.

What eventually was agreed to was that the Texas Rangers
would conduct the investigation. There would be a Texas Ranger
present at the surrender and——

er;) HEINEMAN. When was that surrender supposed to take
place?

Mr. DEGUERIN. We didn’t have an exact date.

Mr. HEINEMAN, Was it supposed {o happen that day?

Mr. DEGUERIN. No.

Mr. HEINEMAN. You did mention at some point that you and
Koresh were going to come out and Mr. Zimmermann was going to
bring up the tail end of that.

Mr. DEGUERIN. That’s correct.

Mr. HEINEMAN. Did that have anything to do with that letter
coming forth and the people’s jubilation?

Mr. DEGUERIN. Well, if I understand the question, no, there was
not a direct relationship with that, but the letter was the turning
point in now Koresh said, “I'm coming out. Here's when I'm going
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out. It’s not an exact date, but it’s as soon as I complete the manu-
script.”

He was working on the manuscript. We know that because we
got it after the fire. And it was a real turning point in what he
said. I—I thought it was so important that I immediately gave a
copy of it—this is attorney-client privilege stuff—immediately gave
a copy of it to the FBI and told them what I thought about it, and
even talked to Tabor and Arnold in the following days and called
Jamar and told him how significant I thought it was and that
Tabor and Arnold were saying it was significant.

So I thought once we received this letter I could quit worrying
about when he is going to come out and start worrying about the
trial and getting prepared for trial.

Mr. HEINEMAN. OK.

Now, let me just make reference to that photo you see on the
wall there relative to the ATF arriving at the scene, and you've
made mention of that, and they appear to me—and I think there
is no question—that they are in a defensive position at this point.

Mr. ZIMMERMANN. They appear to be in a position where there’s
fire exchanging—being exchanged, yes.

Mr. HEINEMAN. Right. Now, that would—there is nobody near
the door, so apparently something happened from the time they left
the tent, the canvas over the trucks to the point where they took
up a defensive position.

Has that gone without an opinion during the trial?

Mr. ZIMMERMANN. No. Well, I can give you the two conflicting
ones.

The Government’s position was—is when the two agents came up
to serve the warrant and Mr. Koresh closed the door, gunfire erupt-
ed from the inside through that right-hand side of the door to the
extent that it bowed it out backwards, and one man was hit in the
hand or finger or something, and then they returned—then the
ATF returned fire.

Mr. HEINEMAN. So then it came out in trial that the gunfire ema-
nated from inside the building?

Mr. ZIMMERMANN. That’s the only testimony there was, because
the defendants in that trial didn’t testify and, of course, I was not
allowed to give any testimony about what someone else said be-
cause of the rule against hearsay. So the information I have im-
parted to you today and that Dick has is new.

Mr. HEINEMAN. The point is that gunfire came from inside the
building through the walls.

Mr. ZIMMERMANN. Through the door, not through the walls.
Through the door.

Mr. HEINEMAN. Through the walls.

Mr. ZIMMERMANN. Sir?

Mr. HEINEMAN. Gunfire came from inside that building through
the walls, and I think we, probably all of us and tens of millions
of people across this country, had seen that, had seen that probably
on the 6:30 news on February 28 when one of the ATF agents
backed away from that window that I surmise is a window on the
upper left-hand corner.

Mr. ZIMMERMANN. Right.
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Mr. HEINEMAN. Came around to the side of that window, and we
saw shots coming from the inside.

Mr. ZIMMERMANN. Absolutely, because we were in that room and
we saw both entry and exit holes in that wall up there. I'm sorry,
I thought you earlier were talking about the initial flurry.

Mr. ZELIFF. The gentleman’s time has expired.

Mr. ZIMMERMANN. If I can finish that answer, please.

Mr. HEINEMAN. Yes, please.

Mr. ZIMMERMANN. When we interviewed people and walked
through that area up there, it was clear that what you see on the
video where they break and rake, he knocks the glass out, throws
in a grenade, a concussion grenade, and then they come inside, and
then he started shooting. By his own testimony, he sprayed the
area and he hit somebody back behind one of those walls.

We talked to that person. His name was Scott Sonobe. And he
said, “I returned the fire.” There was an exchange in there, and
then other agents came in there and started shooting, and one fel-
low was wounded, and in the back corner we could see the blood-
stains, and there was an exchange. Clearly rounds were coming
from the inside out on that exchange, and we don’t know who hit
the man still out on the roof. It could have been the agent who was
shooting back, it could have been Mr. Sonobe, we just don’t know.
And we probably will never know.

Mr. DEGUERIN. Clarification. It was not that window, it was a
d}ilfferent side of the building, not that window. That picture doesn’t
show it.

Mr. HEINEMAN. I stand corrected. Thank you, sir.

Mr. ZELIFF. OK. Mrs. Collins from Illinois, for 5 minutes.

Mrs. COLLINS of Illinois. Thank you, Mr. Chairman.

I yield to Ms. Slaughter of New York all of my time.

Ms. SLAUGHTER. Thank you very much, Mrs. Collins, for yielding
to me.

Mr. DeGuerin, would you remind me for just a moment the date
at which David Koresh told you he was relieved and everybody was
happy that they didn’t have to go through Armageddon.

Mr. DEGUERIN. April 14,

Ms. SLAUGHTER. On April 13, I think they mention here that the
negotiator talked about reading by candlelight, and Mr. Zimmer-
mann said that every room had a Coleman lantern. Is that about
correct, about the same time?

Mr. ZIMMERMANN. Yes, ma’am.

Ms. SLAUGHTER. And it appears here in conversation that your
client, Mr. Schneider, believed that he could live in fire, walk
through it, and come out surviving.

Mr. ZIMMERMANN. [ think he was quoting there a biblical text,
ma’am,

Ms. SLAUGHTER. That he believed this?

Mr. ZIMMERMANN. I can’t get inside someone’s head to say
whether they really physically, literally believed that, like some
people believe the Red Sea parted literally.

Ms. SLAUGHTER. Well, his wife, Judy Schneider, said that in the
Book of David reports that God saved Shadrach, Meshach, and
Abednego from the flames of the fiery furnace, and they were in
no way, either of them, afraid of dying by that fire.
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Mr. ZIMMERMANN. I believe that’s true, that they were not afraid
to die for their religious beliefs.

Ms. SLAUGHTER. And this was on about April 13. How does that
coigcid% with the fact that they were so relieved they didn’t have
to do it?

Mr. ZIMMERMANN. The last day of Passover was the 13th. Mr.
DeGuerin and I came up there, and the FBI hooked us up with a
telephone conversation and Steve Schneider said we would have to
call back after sundown because it was the last day of their High
Holy Week, and when we called them that night, Mr. Koresh did
not come to the phone.

Frankly, it irritated both Mr. DeGuerin and me. I mean that was
when we found the next day he was working on the first seal.

Ms. SLAUGHTER. Do you know James Trim? Are you familiar
with that name?

Mr. ZIMMERMANN. Who, ma’am?

Ms. SLAUGHTER. James Trim.

Mr. ZIMMERMANN., That’s not a name——

Ms. SLAUGHTER. A researcher from Dallas-Fort Worth who had
the endorsement of theologian Phillip Arnold, who I believe will
testify here later today, that they had a plausible theory about the
start of the fire, and this was after the Passover.

On the morning of April 19, Mr. Trim postulates, Koresh ignited
the fatal fire at Mount Carmel as a means of closing the fifth seal
and ushering in the sixth. So he believed that this fire was nec-
essary in order to get into the sixth seal, and that Koresh had
talked to the FBI before about a wall of fire.

Did you and your client discuss this?

Mr. ZIMMERMANN. We did not discuss fire, ma’am.

Ms. SLAUGHTER. Now, Mr. Zimmermann, I think that—let’s see.
They are talking about being taken up by the flames of fire, that
this was what they were going to do. There is nothing in any of
this, and I have—you have noticed we don’t have any props, and,
frankly, I haven’t seen either one of your testimony. I know one
was probably lying there this morning, so I have no clue and I am
sort of trying to go about this as we go along.

But from everything I have, there is no indication from anyone
else that's covered this, including FBI investigators, that at any
point Mr. Koresh had said, “This is wonderful. I'm going to finish
my work here today, and we are not going to have to die.”

Mr. DEGUERIN. Well, that’s not correct. If you read the letter
that that’s attached to-——

Ms. SLAUGHTER. I don’t have it, so if you could maybe share that
with me, that would be nice.

Mr. DEGUERIN. Yes, ma’am. It’s the last exhibit.

Ms. SLAUGHTER. Are you familiar with the fact that Mr. Koresh
had said to the FBI that they would again have this wall of fire
which he and his believers thought that they would survive?

Mr. DEGUERIN. No.

Mr. ZIMMERMANN. No. And I don’t think that that was meant the
way you are implying, ma’am, and [ know you are just reading
from somebody else’s books.

Because you see, the FBI knew about that. If those are tapes
from the negotiations, we know that they didn’t really think that
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that was a very realistic prospect, because they made no prepara-
tions for the fire on April 19.

Ms. SLAUGHTER. What was realistic, that they would live through
the fire? You don’t think that is realistic, that they would live
through the fire?

Mr. ZIMMERMANN. Do I personally? No, ma’am, I don’t.

Ms. SLAUGHTER. Let’s talk about that then. You said a while ago
that Koresh always told the truth; isn’t that correct?

Mr. ZiIMMERMANN. I didn’t say Koresh always told the truth.
What I was contesting was an allegation that once the lawyers
were involved that Mr. Koresh had promised to come out and had
broken that promise.

My testimony is that once Dick DeGuerin started representing
David Koresh and I started representing Steve Schneider, there
was never a date certain given about them coming out. And the
closest it came to a promise to actually come out was in that letter
that’s attached to his written statement, Mr. DeGuerin’s opening
statement.

Ms. SLAUGHTER. 1 believe Mr. Schumer was at least implying
that the tapes that the FBI had dispute that.

Mr. ZIMMERMANN. I have not seen that April 2 tape, so I don't
know what’s on there, to be honest with you. I would like to see
it, if that’s an issue.

Ms. SLAUGHTER. I'm curious to know. I think you will agree with
me that Mr. Koresh was a very charismatic man.

Mr. ZIMMERMANN. Yes, he was.

Ms. SLAUGHTER. Absolutely. In order to get 80 people to believe,
first, that the men believed that they had to give their wives and
daughters to Koresh, that takes a great leap of faith, doesn’t it?
Wouldn’t you say? Would either one of you want to do that?

Mr. DEGUERIN. No, I wouldn’t.

Ms. SLAUGHTER. Was Mr. Koresh——

Mr. ZIMMERMANN. I have to go on record saying no.

Ms. SLAUGHTER. You don’t want to say that on the record.

Mr. ZIMMERMANN. I have to. You didn’t give me a chance.

Ms. SLAUGHTER. You want to be able to go home. Is that your
wife behind you?

Mr. ZIMMERMANN. That’s my wife. That’s my new grandmother.

Ms. SLAUGHTER. Would you like me to develop that?

Mr. ZIMMERMANN. If I were in court, I'd say, “let the record re-
flect.”

Ms. SLAUGHTER. Well, I'm not a lawyer, so what do I know?

The thing that really astonishes me here is that both of you are
so certain that this man was telling you the truth. I'm absolutely
flummoxed as to why in the world you think that Koresh told peo-
ple that they could walk through fire and survive——

Mr. DEGUERIN. I don’t know that he said that.

Ms. SLAUGHTER. Give him all of their worldly goods, and hand
over their wives and daughters, that he was going to take them
somewhere.

Frankly, I've never been able to understand this whole thing.
After they burned up in the fire, what next? I mean, I don’t know
to what end they wanted to burn up. But never mind. Let me say
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this, I am baffled because I know you guys are great lawyers be-
cause Gene Green told me you are.

Mr. ZELIFF. The gentlelady’s time expired.

Ms. SLAUGHTER. Tell me——

Mrs. COLLINS of Illinois. She didn’t finish her question.

Mr. ZELIFF. She never asked a question.

Ms. SLAUGHTER. Yes, I did. I want to know what makes you so
certain in the face of everything else you ever heard about this
man that he was telling the two of you the truth?

Mr. DEGUERIN. Well, I can answer that. What he told me that
I was able to confirm that was capable of being confirmed, I con-
firmed, and it turned out to be true.

Ms. SLAUGHTER. What was that?

Mr. DEGUERIN. Well, there are several things, and I can give you
several examples.

Mr. ZELIFF. Wait a minute. Just one question, OK.

Mr. DEGUERIN. When Robert Rodriguez testified here, it was the
first time I'd heard Robert Rodriguez describe the conversation that
he had with Koresh.

Ms. SLAUGHTER. And he said he would never be taken again.

Mr. DEGUERIN. Koresh described it exactly the same way, except
for that one.

Ms. SLAUGHTER. Right. Now, how does that jibe if he says, “I will
never be taken again?” This is a truthful man, “They have had me
once and they will never take me again.” And the two of you be-
lieve you talked him into being taken?

Mr. DEGUERIN. What’s the question?

Ms. SLAUGHTER. That’s really what I am saying. Do you believe
that after you negotiated with him, that he was willing to give up
this thing that he had said with his followers and in the presence
of Robert Rodriguez, “I will never be taken again,” and you had
talked him into being taken again?

Mr. DEGUERIN. First, 'm a little doubtful that he said it that
way to Robert Rodriguez. Everything else that Robert said, every-
thing jibed exactly with what Koresh said. And I talked to a num-
ber of people that were in the room. Steve Schneider was one of
them. Judy Schneider was another one of them that was in the
room when that conversation with David—between David Koresh
and Robert Rodriguez took place.

They all described it the same way as Robert Rodriguez did ex-
cept for that statement, “I'll never be taken again.” There were
other statements that he said to me that I found to be true. The
one about Henry McMahon. He told me exactly about the state-
ment with Henry McMahon who testified that he had given the
phone or tried to give the phone to Davey Aguilera for Koresh to
say, “Come on out and look at the guns if you want to.” It was de-
scribed the same way.

There were many others. If you want me to go into them, I will.

Mr. ZELIFF. The time has expired.

Mr. ZIMMERMANN. Am I supposed to answer that, too, sir?

Mr. ZELIFF. If you can do it in a fairly short period of time.

Mr. ZIMMERMANN. I don’t want to repeat anything because of the
shortness of the time, but you asked why I believed him given all
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these, “walk through fire and survive fire.” Let me handle this very
delicately but truthfully. It’s the only way I know to do it.

I'm of the Jewish faith. There are a lot of tenets of religion in
other Christian—S-E-C-T-S—sects, other than the Branch
Davidians, that, frankly, I find hard sometimes that other people
believe, literally believe. I mean, believe to be literally true. Yet
when those people who believe that tell me something, I still be-
lieve them because they are—I find them to be truthful people in
other ways, and 1 don’t—I don’t assess credibilities on their reli-
gious beliefs. Everybody’s religious belief is separate.

Ms. SLAUGHTER. Absolutely. But nonetheless, it seems to me you
have to say that he had not told your client the truth.

Mr. ZELIFF. 1 think your time has well expired.

Ms. SLAUGHTER. He did not survive.

Mr. ZIMMERMANN. Not to my knowledge.

Mr. ZELIFF. Mr. Blute, 5 minutes.

Mr. BLUTE. Thank you very much, Mr. Chairman. I thank the
witnesses.

1 think your testimony is very important because of your first-
hand interaction with Koresh and the Davidians during the siege
period.

I think one of the more tragic parts of this whole episode were
the missed opportunities along the way to avoid this tragedy. We've
already heard testimony, for example, that the ATF were offered
a chance, by Koresh himself on the phone to come out and inspect
the weapons. They chose not to. They said it was too early in the
investigation.

Earlier Mr. Thibodeau, a Davidian, testified that he felt that
Koresh had such a reasonable relationship with the local sheriff
that perhaps if the local sheriff came out and brought the warrant
we might have had a different type of situation.

We also know that, after the raid, when the siege started, the
initial negotiator was getting through to Koresh and they had a
kind of relationship intellectually that allowed numerous people to
be released during that period, and that for some unknown rea-
son—and I hope to find that out later with the FBI—that nego-
tiator was taken off summarily and replaced with someone else
who did not have that relationship, and no one else was ever re-
leased again. So I think there are a lot of missed opportunities.

You have a unique perspective in that you had some negotiations
with Koresh and with the Davidians at this time. I wonder if you
could just briefly discuss what you think were the important
missed opportunities during that period?

Mr. DEGUERIN. Well, I think that you have to look at the tactics
of the FBI as creating missed opportunities. In the first place, each
time someone would come out—I dispute the term “release.” I
think the people came out when they wanted to come out. No one
was being held against their will during the 51-day standoff. That’s
all T know about.

Each time someone came out, the treatment that they got was
calculated to discourage anyone else coming out. When the children
were released or came out, they were put into custody of Child Pro-
tective Services. Even when they came out with their parents, they
were separated from their parents. They were—their religious and
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dietary wishes were not responded to. When adults came out, every
one of them went to jail and were not allowed to make bond.

For instance, the first two ladies that came out, one of them was
77 years old and practically blind. She was charged with a false af-
fidavit, with having participated in the shooting that occurred on
February 28. An agent actually testified that she held a gun and
pointed it. She’s—she just couldn’t have done it.

When those on the inside who were seeing the news reports saw
the treatment that people were getting when they went outside,
well, it discouraged them from going outside.

So there was this tension going on between the tactical men who
were trying to force a conclusion and treating those who were re-
leased in ways not to encourage release as opposed to the nego-
tiators who were trying to establish trust and rapport.

Mr. BLUTE. Do you know anything about this initial negotiator
on the phone that was replaced?

Mr. DEGUERIN. Yes.

Mr. BLUTE. Could you comment on that?

Mr. DEGUERIN. Well, what I know is what partially I was told
by David, and that is that initially there was a man named James
Cavanaugh with the ATF who David said he had a relationship
with.

I don’t know how you can establish a relationship over the
phone, but he said that he trusted the man and that they were able
to talk and they talked kind of the same language.

I've seen the tapes of that, and Cavanaugh uses some biblical
terms, and he uses some, “I love you, brother,” that sort of thing.
You got to question that coming from an ATF agent who had just
seen four of his friends killed and others wounded, but that be-
yond—beyond that, there was a trust that was established there,
and he was taken off. I think that was because the FBI came in
and—and they should have pushed the ATF out of the way.

But I think there was also some trust established with the FBI
negotiators. I talked to several of them, and they were good.
They're behavioral scientists, and they are engaging men to talk to.
They are nice. They are not the kind of “beat on your chest” Rambo
types.

Mr. BLUTE. Let me ask Mr. Zimmermann what you think were
the greatest missed opportunities during this period?

Mr. ZIMMERMANN. I think you’re going to talk to Clint van Zandt.
He was the negotiator that I had the most contact with, and I
thought he had his head on straight.

In other words, when the Branch Davidians did something that
we wanted—all of us wanted them to do, like when somebody came
out or something like that, instead of rewarding that, making
things better so it would encourage that kind of conduct, they
would do things like play tapes of rabbits being slaughtered or
Nancy Sinatra singing songs, and then they would bring out lights
at night and—not that Nancy Sinatra always was that bad, but the
ones that she had kept—the point was, they were trying to have
sleep disturbance and they were trying to take somebody that they
viewed to be unstable to start with and then they were trying to
drive them crazy, and then they get mad because he does some-
thing that they think is irrational.
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That, I think, was the mistake made there. They should have
backed the lights away, stop the noise when they gave Dick the let-
ter—gave us the letter. They should have withdrawn all of that so
it could show them, hey, this is what we want to do.

Mr. BLUTE. Thank you, Mr. Chairman.

Mr. ZELIFF. The gentleman’s time has expired. We are going to
go two on our side by previous agreement on the other side.

Mr. Bryant, you have 5 minutes.

Mr. BRYANT of Tennessee. Thank you.

Gentlemen, if you could, I have a number of questions. If you
could keep your answers relatively short, I would appreciate it.

Did both of you go into the compound at various times?

Mr. DEGUERIN. Yes, sir.

Mr. ZIMMERMANN. Yes, sir.

Mr. BRYANT of Tennessee. Were either of you searched as you
went in by the Davidians?

Mr. ZIMMERMANN. By the Davidians? No, sir. By the FBI.

Mr. DEGUERIN. No, sir.

Mr. ZIMMERMANN. The Davidians invited us as guests.

Mr. BRYANT of Tennessee. They weren’t suspicious of you enough
to search you for weapons or anything like that?

Mr. ZIMMERMANN, The Davidians?

Mr. BRYANT of Tennessee. Yes.

Mr. ZIMMERMANN. No, sir.

Mr. BRYANT of Tennessee. You were searched before you went in
by the FBI?

Mr. DEGUERIN. And as I came out.

Mr. BRYANT of Tennessee. And as you came out. OK.

Now, in reading some correspondence, Mr. DeGuerin, I noticed
that you attempted to establish a relationship with the local U.S.
attorney’s office in terms of negotiation. And having been involved
in that type of experience myself, I know that oftentimes a defense
attorney will be more likely to deal with the other attorneys, the
U.S. attorney in this case or assistants, than you actually did with
the law enforcement.

Any time, either one of you, did you have a relationship? Were
you asked to deal with U.S. attorneys, or, even more, was a specific
special U.S. attorney sent down from Washington?

Mr. DEGUERIN. No. In fact, I couldn’t get phone calls returned.
The FBI was far more responsive to me than the U.S. attorney’s
office. I tried to serve—just take a courtesy copy of the writ of ha-
beas corpus up to the U.S. attorney’s office, and they wouldn’t even
let me poke it through the glass window.

Mr. ZIMMERMANN. Sir, we didn't know at the time initially
whether this was going to be a Federal prosecution or State pros-
ecution, because Texas law, capital murder case, a death penalty,
and at that time I don’t believe a decision had been made whether
or not to proceed with the State prosecution or Federal prosecution
at the initial stages.

Mr. BRYANT of Tennessee. Did you ever see again a U.S. attorney
from D.C., a DOJ attorney, down at Waco during this time?

Mr. DEGUERIN. No.

Mr. ZIMMERMANN. I did not.
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Mr. BrRYANT of Tennessee. Let me move on to another question
if I could.

Mr. Zimmermann, you testified earlier today that you felt that
the details of a voluntary surrender had been worked out, and in
fact you detailed specifically how that would occur.

Let me ask you to detail for the record as best you can who you
made that deal with and when that deal was made. Give me names
of people up the line that you negotiated this deal with, because
I want to ask these people what they saw.

Mr. ZIMMERMANN. I don’t know 1? I would call it a deal. The pa-
rameters were given to us by the FBI. And, Dick, you can correct
me. I think it was Jeff Jamar. It might have been

Mr. DEGUERIN. I think Jeff Jamar.

Mr. ZIMMERMANN. Usually Jeff Jamar and Bob Ricks were to-
gether every time. They were all always there. I think it was Jeff
Jamar. They made a lot of sense. There wasn’t a whole lot of fine-
tuning needed. Like I said, the only thing that I can remember ask-
ing them to change was to let the little children come out with
their mothers, and they didn’t have a problem with that.

Mr. BRYANT of Tennessee. So the FBI gave you the details you've
talked about. You and—Mr. DeGuerin would come out first with
Mr. Koresh, they would put on plastic handcuffs and go through
metal detectors, and, Mr. Zimmermann, you would come out last.
This is a detailed plan the FBI had given you?

Mr. ZIMMERMANN. It’s all oral. It was all oral. In fact, between
the date of April 1 when we went in together for the first time and
April 4, I put—I started to write that out so that we could get it
typed up and get it in writing, which never did occur, because, I
don’t know, I think it sort of got put to the side. We were concerned
with getting them out, because they had already agreed to those
terms. Both sides had agreed to those terms, the FBI and the
Branch Davidians.

Mr. BRYANT of Tennessee. I will ask those people some more
about that when they testify.

Mr. Zimmermann, you asked a question that piqued my interest
and you didn’t get a chance to answer it—you didn’t get a chance
to answer the question. You were alluding to the fact the FBI, you
felt they did rot anticipate that fire would occur because they had
made no preparations to fight fire.

Mr. ZIMMERMANN. Right. I was trying to answer Ms. Slaughter’s
question, and I was saying that the way I interpreted that trans-
action was—is that the references to fire that Steve and the others
they were talking to on the telephone was quoting biblical scrip-
tures and clearly not some threat to have a fire.

And I think one indication of that is—or one evidentiary thing
you can look at is that the FBI certainly didn't take it seriously.
If they did, would they have—well, in my judgment, they didn’t, be-
cause if they thought that there was going to be a fire on April 19
as a result of them smashing the building with tanks and inserting
what they call tear gas—which I call CS gas, not tear gas—they
wouldn't have done it. Jeez, we hope they wouldn’t have done it.
The innocent kids in there would be burned up.

Mr. BRYANT of Tennessee. Let me ask you another line of ques-
tions real quickly, and I'll have to hold this back where I can read
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it. Peter Smerick, are you familiar with him at the FBI, one of the
psychological people? Did you, either one of you, have any dealings
with Mr. Smerick?

Mr. DEGUERIN. No.

Mr. ZIMMERMANN. No.

Mr. BRYANT of Tennessee. I understand he gave three or four
opinions, basically counsel, like you are doing, to hold back and
wait and that the fifth opinion he gave was, let’s go in and have
the confrontation.

Mr. ZIMMERMANN. All I know is that I have read what he had
allegedly counseled and that he was pressured to change that and
then he left the area. I never met him.

Mr. BRYANT of Tennessee. OK.

Mr. DEGUERIN. I never met him.

Mr. BRYANT of Tennessee. Just real quickly—well, I'll tell you
v;lhat. T'll be generous and yield back the balance of all of my time
there.

Mr. ZeLiFF. Mr. Chabot will take the balance of your time.

Mr. CHABOT. Thank you.

Very quickly, Mr. Zimmermann, in response to my earlier ques-
tion about the lessons of Waco that we should learn, you mentioned
leadership and accountability.

Would you please expound upon what you meant by that?

Mr. ZIMMERMANN. I was trained and raised on the theory that
as a military commander I am responsible for everything that hap-
pens in my unit, and when 1 get assigned a mission, if I accomplish
the mission, the credit goes to the troops, but if I fail in the mis-
sion, it’s my responsibility, because I'm supposed to make sure ev-
erybody is trained and that we accomplish the mission.

I think that unless the oversight process that you're going
through here results in some leadership changes, we're going to
have people still in the position that they were in before this Waco
fiasco making the same kind of bad judgment calls.

In other words, once we have a commander who has dem-
onstrated that he cannot react under stress and respond appro-
priately, we relieve him of command and we put somebody else in
that we can. We owe it to our troops.

And I have the same feeling for those young ATF agents, and if
you read my written opening statement, I don’t know that I would
concur with calling them heroes in the sense that they were just
carrying out orders. They probably don’t think they are heroes. But
I'll take Rodriguez in a minute as a trooper. He’ll do what he’s sup-
posed to do. And he is entitled to, and people like him are entitled
to leaders that plan better, and when those plans go awry like they
did, they need to be relieved of their command and not just put
somewhere else and kept on the payroll.

The Justice Department didn’t even do as much as the Treasury
Department did. There has been no accountability. I tried to use
an example from the military. Let me tell you one of the ironies
of this case.

On April 19, 1993, the day of this fire, the U.S. Court of Military
Appeals, a civilian court that is the highest court in the military
justice system, affirmed the conviction of a Marine officer for dere-
liction of duty because he left a training exercise and left one of his
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men in the desert and that man expired. He died and that man
was charged with dereliction of duty for the loss of one life through
a pure mistake, but he was responsible.

And on that same day, 80 people died in Waco, TX, because im-
proper decisions, bad judgment was made, no conspiracy, no inten-
tional killing, but incompetence, and there has not been even a dis-
ciplinary—administrative disciplinary action taken by anybody in
the Justice Department, and that’s wrong.

Mr. ZELIFF. The gentleman’s time is expired.

Mrs. Thurman for 5 minutes.

Mrs. THURMAN. Mr. Zimmermann, let me ask you a question.
Have you ever been involved with Federal employees negotiations
at all, ever?

Mr. ZIMMERMANN. Federal employees negotiations?

Mrs. THURMAN. Because you're talking an awful lot about what
happened with ATF or what you would have done in firing those
or getting rid of those people. Have you been involved in any of the
personnel Federal employee acts at all?

Mr. ZIMMERMANN. You mean as a civilian?

Mrs. THURMAN. Yes.
anr. ZIMMERMANN. No, ma’am. It’s harder than what I said, I

OoW.

Mrs. THURMAN. And it is, but let me just suggest that you, Mr.
Magaw, did in fact, and let me state one of the reasons that he was
very concerned, basically very similar to what you're saying: He felt
they were not right either, but when they did put them back into
office, that they put them back into nonsupervisory, couldn’t wear
their guns, couldn’t do anything, because they were concerned that
if in fact they were put back on through trial, that they would be
able to be reinstated back at the level where they were previously.

And T am not an attorney, nor am I a Federal employee nego-
tiator, so I'm just giving you the example of what they said. I don’t
disagree with you, but I will say Mr. Hartnett is gone, has re-
signed, and Sarabyn and Chojnacki were the two that filed suit,
so—we don’t know what happened there, OK. I think we need to
be very careful. They haven't tried to take disciplinary action.

Mr. ZIMMERMANN. One of your fellow committee members,
though, asked is there any legislation action that you can take.
Gee, if that’s the law, ladies and gentlemen, change the law.

Mrs. THURMAN. No question. Mr. DeGuerin, you actually were
Mr. Koresh’s attorney.

Mr. DEGUERIN. Yes, ma’am.

Mrs. THURMAN. How many total hours did you spend with him,
do you think, in the period of time that you represented him?

Mr. DEGUERIN. About 32 hours.

Mrs. THURMAN. About 32 hours. Based on those hours, you have
come to some conclusions that he would have come out after he
completed the seven seals; is that correct?

Mr. DEGUERIN. No, ma’am. It was based on a lot more than that
32 hours. That’s just the actual

Mrs. THURMAN. Could you tell me briefly what it was based on
then?

Mr. DEGUERIN. Sure. It was based on the month, approximately
a month or so, that I spent as his attorney and trying to learn all
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the issues and the facts, consulting with the religious experts, talk-
ing to the FBI, going to the scene, seeing all the things I did, not
just the 32 hours that I spent in some kind of direct contact.

Mrs. THURMAN. Did you also speak to any other members of the
Davidians who had since left?

Mr. DEGUERIN. Yes, I did.

Mrs. THURMAN. Could you tell me who they were?

Mr. DEGUERIN. Rita Riddle, I spoke to her during the standoff;
not directly to Kathryn Schroeder but to her lawyer; to Brad
Branch, who had come out early; to Livingston Fagan, who was
probably the most knowledgeable about the religious

Mrs. THURMAN. How about Marc Breault or Ms. Bunds or any of
those that had been interviewed at all who had suggested

Mr. DEGUERIN. No.

Mrs. THURMAN. Just one of the things that has concerned me in
listening to this is that we have heard different testimony over the
last several days that the consensus among the psychiatrists on the
scene, experts from the FBI whom you talked with as well, that
Koresh potentially was suicidal.

Joyce Sparks, who spent more time—1 think about 2% months—
talking to him back and forth on his religious beliefs, testified that
it would have been contradictory to his teachings to surrender.

You know, Ms. Jewell, who lived most of her life there, testified
and said that details would change, which you said earlier in your
testimony that he kept coming back with other excuses or reasons
why. But she said in her testimony that the details would change
as David received more messages from God but there was never a
time when he didn’t expect to be killed by the Feds—you need to
know that. The same thing that Ms. Bunds had said, she was not
happy with—obviously, with Mr. Koresh. But she basically said in
the articles that we had, “The Sinful Messiah”, that he would use
the law when it backs up something he wanted to say, but when
it didn’t, he would just explain it away.

She went on to say, Ms. Jewell: We didn’t expect to be killed by
the Feds, who David said were Babylon—or that we would be ex-
pected.

Based on this information, OK, and based on all of this testimony
that we’ve had, a reasonable conclusion for the negotiators was
that Koresh would never come out. Based on what you've said
today, what I have heard in the past, I'm having a hard time rec-
or:;:iling your suggestions and what I have heard over on the other
side.

I mean, could we agree maybe that there is a possibility here
that what you believe is one thing, but other beliefs are out there,
too? I mean, that maybe Mr. Koresh did have and had other ways
of believing than what we are seeing here today.

Mr. DEGUERIN. Sure.

Mrs. THURMAN. [ mean, I think that is important.

One of the other things I need to bring up here is that you all
had mentioned Paul Gray, and I guess we had this thing up here.
It is my understanding, just so you will know and maybe you all
can clarify this, but this is what we have been told, that he actu-
ally never worked for ATF, that he actually worked for the city of
Houston as an arson investigator, and even during the time that




81

he was the arson investigator, he worked for the Houston Fire De-
partment. He may have—his phone number may have been on
there but never was he paid by ATF—does that say special agent
on there?

Mr. ZIMMERMANN, Yes, it does. And, ma’am, you are right,
though. He was paid—my understanding was, he still was on the
fI_-Iouston Fire Department payroll. He was assigned to an ATF task
orce.

Mrs. THURMAN. To a task force?

Mr. ZIMMERMANN. Yes, but his office was in the ATF. He carried
this card.

Mrs. THURMAN. He was there for the purpose of the Houston Fire
Department to carry out the arson investigation because he had
had 25 years in this area; is that correct?

Mr. ZIMMERMANN. I don’t know about that. I know for 8 years
he gave out this card saying he was an ATF agent. If we are trying
to get somebody impartial, we could have gone to Miami or Phila-
delphia or Los Angeles, but not that.

Mr. DEGUERIN. Since that was my point, could I respond to that
briefly?

Mrs. THURMAN. Sure.

Mr. DEGUERIN. I know a lot of people in the Houston Fire De-
partment Arson Division. I have got some friends there, and I
learned more about it as time went on just through my friends.

There are at least 10 other very qualified arson experts at the
Houston Fire Department that could have—that did not have that
connection to the ATF, and why Houston even then? There are
arson investigators all around the country that don’t have the ties.
What I am saying is that doesn’t pass the smell test. I don’t know
about Mr. Gray’s motives, but what I do is about the appearance.

Mrs. THURMAN. And we will be hearing from them so that we can
clarify this. Thank you.

Mr. ZeLIFF. Thank you. The Chair now wishes to recognize Mr.
Barr for 5 minutes.

Mr. BARR. Thank you, Mr. Chairman.

I would like to direct the attention of both Mr. Zimmermann and
Mr. DeGuerin to three documents. I am not sure whether you all
have these. So if not, Mr. Bush, if you could distribute these.

These relate, gentlemen, to a discussion that has come up vir-
tually every day because it concerns, at best, a spin control that
began in the immediate aftermath of the February 28 raid and con-
tinues even today as reflected in some of the complaints by some
of my colleagues here concerning statements by the White House
and our efforts to get the facts out in these hearings.

The first one—and I am going to go down here and draw your
attention to the charts which have some blowups of these docu-
ments and the relevant language prepared by one of your col-
leagues, Mr. Evans, when he was here just the other day, lest there
be any impression on your part that these are props or whatnot.
He had these blown up because they were right interesting lan-
guage to him.

And what I would like to know is, in your opinion—and I would
like to look at all three of these very quickly and then ask you, in
your opinion—and both of you have, I think, fairly common knowl-
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edge, very extensive experience in handling criminal matters in
Federal court.

This first document is contained—the first one that you have
there, which is dated March 1, 1993, and it indicates that imme-
diately upon initiating the shooting review by ATF, the stories did
not add up by the agents and there were instructions from Mr.
Johnston, the assistant U.S. attorney in control, at least initially,
of the investigation from the prosecution’s standpoint, directed that
the interviews stop because they didn’t want to create, heaven for-
bid, Brady material that might be exculpatory, certainly didn’t
want to do that.

When notified that there was an interview that had to go for-
ward, it indicated that Johnston authorized it, but no notes were
to be created, note trail.

The second document, which is also blown up here, concerns the
second one. The relevant language here indicates very clearly that
the Treasury Department was reflecting DOJ’s, the Department of
Justice’s request that no interviews or discussions with any of the
participants who may be potential witnesses be conducted.

Here again, the fear is, heaven forbid, that we might generate
some information that would fall into check spelling Jencks, Brady
or Giglio or, as you all are aware of more than I am, concerns infor-
mation that might be mitigating or exculpatory and would at some
point in a prosecution have to be turned over to the defense accord-
ing to constitutional edicts of due process and protection.

The third document here—this continues on the second one
there.

The third one is some handwritten notes, and we have not yet
been able to determine to whom these belong, indicates that Mr.
Ray Jahn, who I think you are both familiar with, who is the as-
sistant U.S. attorney who eventually took over prosecution of the
actual case, does not want these individuals reinterviewed because
they do not want to produce any more exculpatory statements.

It is my impression as a former U.S. attorney, some members of
this panel, very learned members of this panel have indicated it is
not their impression, also being very familiar with Federal criminal
procedure, that this is not standard Department of Defense operat-
ing procedure.

Other members on the other side indicate that this is just—that
this is standard operating procedure, that immediately upon initi-
ating a shooting review designed, as we have elicited from Mr.
Johnston himself, designed to search for the truth and uncover evi-
dence to determine whether or not something went wrong, they feel
that it is standard operating procedure for the Department of Jus-
tice to come in and shut that investigation down.

In your experiences, Mr. Zimmermann and Mr. DeGuerin, does
this comport either with the search for the truth or with standard
Department of Justice procedures?

Mr. DEGUERIN. No, sir.

Mr. ZIMMERMANN. No, sir.

Mr. BARR. Would you care to expound on that?

Let me also tell you, by way of background on that particular
question, your colleague, Mr. Tim Evans, who was here the other
day, he went over these at some length because he had been sitting
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in the audience on Wednesday and Thursday when we initially dis-
cussed these documents and, on his own, had these drawn up be-
cause he was so flabbergasted to hear testimony that—or efforts to
put into the record that these reflect standard Department of Jus-
tice procedures to close down a search for the truth, that he stated,
and we went into some detail on Friday, that this was certainly not
his impression.

Yet then, again, we came back yesterday, and Mr. Noble, Ron
Noble, who is a very forceful individual, some would say intimidat-
ing individual, said this is absolutely standard procedure, and he
could state that from his background, being with not only the De-
partment of Justice but Department of Treasury and so on and so
forth.

But there certainly are times, are there not, when it is important
for a prosecutor to step in and make sure, for example, that public
statements are not made that might impinge or infringe or preju-
dice an investigation or prosecution; is that correct?

Mr. DEGUERIN. I see a distinction between a prosecutor asking
the investigators not to make public statements and telling an in-
vestigator not to do something that might develop evidence that
could be favorable to the defense. The first thing is not wrong, that
is, telling an investigator not to talk to the press. The second thing
is clearly wrong, if an investigation is impeded by a prosecutor tell-
ing an investigator, don’t go interview somebody or don’t take notes
if you do.

Mr. BARR. The reason I ask this, because the light just went on,
so you can reflect this in your continuing answer. Would this re-
flect, in your mind, these documents, an effort to impede an inves-
tigation or possible obstruction of justice?

Mr. DEGUERIN. Well, it could be, and 1 am qualifying my answer
because it is shocking to see this in the first place. As a defense
lawyer, sometimes we suspect that there is stuff like that going on.
But there is an absolute duty that a prosecutor has to turn over
to the defense any evidence that is arguably favorable to the de-
fendant. It is just a matter of fair play, because the investigators
that investigate a case usually are on the prosecution side and they
develop most of the evidence.

But when you tell—when a prosecutor tells an investigator, don’t
develop evidence or don’t take notes if you do because it might be
helpful to the defense, that ain’t right.

Mr. ZELIFF. Gentleman’s time is expired.

Mr. BARR. I would ask Mr. Zimmermann to respond, also.

Mr. ZIMMERMANN. I will be quick, Mr. Chairman. Two quick ob-
servations.

First, I have never seen anything like this in writing. I am
shocked that they put it in writing and left a trail.

Second, I note that this always seems to be on the receiving end
of somebody else’s instructions. In other words, this seems to be—
each of these three documents seems to be recording what the De-
partment of Justice wants the Treasury or the ATF to do as op-
posed to initiating itself.

So if I were the defense lawyer in this situation, I would ask for
a hearing, and 1 would get people in under oath and find out who



84

was it that said this. Who gave you these directions? What did they
tell you to do?

Because these all look like they are recording what instructions
somebody gave from Johnston, from Jahn and from the Depart-
ment of Justice. These aren’t Department of Justice documents.
These are somebody else’s documents is the point I am getting at.

So we would want to make sure that that is what was really
said, and it sure looks like what they said. I don’t know why some-
body would not record this accurately, but it doesn’t pass the smell
test either.

Mr. BARR. Thank the gentleman.

Mr. ZELIFF. Thank you.

Ms. Lofgren from California, you are recognized for 5 minutes.

Ms. LOFGREN. Thank you, Mr. Chairman. I appreciate being here
now. The Science Committee also had the markup of the NASA au-
thorization this morning so, as with some Members, I have been
running back and forth.

At this time, I would like to yield 4 of my 5 minutes to Mr. Schu-
mer and the remaining minute to Ms. Jackson Lee.

Mr. ZELIFF. Mr. Schumer.

Mr. SCHUMER. Thank you. I want to thank the gentlelady from
California.

I just found it a little ironic, Mr. Zimmermann, you complained
that they had gotten someone who was partial because he was part
of the ATF, and here we have two very fine admittedly defense
lawyers whose job is not to be partial taking our whole 6 hours
here, and I find that a little bit ironic.

I would first like to ask you, Mr. Zimmermann, you mentioned
that Mr. Schneider was a peaceful man, and the whole impression
that both you and Mr. DeGuerin are giving is that David Koresh
was a rational, reasonable person. Mr. DeGuerin said, well, let’s as-
sume he had kooky religious views. But I think, from everything
we have heard, Mr. Koresh was not simply somebody with different
religious views. Would you admit that Mr. Koresh was a criminal?
Mr. Zimmermann? You can answer that yes or no.

Mr. ZIMMERMANN. I don’t think it has been proved, but I think
there is evidence of that.

Mr. ScCHUMER. How about you? That is a good defense lawyer,
Mr. Zimmermann. How about you, Mr. DeGuerin?

Mr. DEGUERIN. I would agree with that. I think that if true,
what has been said about him, he was guilty of a lot of crimes.

Mr. SCHUMER. And do you consider somebody who is part of a
group that stockpiles 48 illegal weapons, hundreds of hand-
grenades, peaceful?

Mr. ZIMMERMANN. I don’t—no, I certainly don’t. I don’t think
Steve Schneider was involved in that.

Mr. SCHUMER. I see. But you wouldn’t consider Mr. Koresh
peaceful?

Mr. ZIMMERMANN. That’s the first time I have heard there have
been stockpiles of hundreds of grenades.

Mr. SCHUMER. Let’s just say he had 48 illegal weapons and some
illegal handgrenades. Would you consider that peaceful?

Mr. ZIIMMERMANN. I think it is a violation of the law. He is a
criminal,
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Mr. SCHUMER. But you didn’t answer my question. You made the
comment, you brought the word up peaceful, that Mr. Schneider,
who is one of his chief people—I don’t want to use “lieutenant” be-
cause you didn’t like that word. What word would you like me to
use?

Mr. ZIMMERMANN. He described Mr. Koresh as a teacher of
teachers.

Mr. ScHUMER. OK, one of his students, his pupils, one of his
main pupils, as peaceful. I am asking you about Mr. Koresh. On
the—and we won’t even call it a compound. On Mount Carmel,
where they had 48 illegal machineguns and at least a quantity of
illegal handgrenades, would you consider Mr. Koresh peaceful? Yes
oT no.

Mr. ZIMMERMANN. The way you say that, probably no.

Mr. SCHUMER. What do you mean, the way I say it?

Mr. ZIMMERMANN. Because I would like——

Mr. SCHUMER. It is my time.

Do you dispute those facts? Do you say it has not been proven
that there were 48 illegal machineguns and a bunch of illegal
handgrenades on his compound?

Mr. ZIMMERMANN. I believe there were 48 illegal automatic weap-
ons on April 19. I don’t know whether that’s the case on February
28, sir.

Mr. SCHUMER. Right. But we are talking about April 19.

Mr. ZIMMERMANN. Right. April 19, no question. That’s the fact.

Mr. SCHUMER. Didn’t you know about the trial? Didn’t many or
at least several Branch Davidians testify that there were these
weapons there and that on the morning of February 28, there was
preparation to give those weapons out and to shoot? Let's strike
and to shoot. There were those weapons there, and there was all
sorts of preparation.

The names of the people who testified, as I believe, one was
Schroeder. I don't have my notes here in front of me. Isn’t that cor-
rect?

Mr. ZIMMERMANN. Sir, I believe there was testimony that weap-
ons were there and that they were distributed. I don’t recall any
testimony about anything about illegal weapons, though.

Mr. SCHUMER. I see. But there were weapons there. How about
handgrenades? Was there testimony about that or were they
just——o

Mr. ZIMMERMANN. I don’t know. I don’t recall that.

Mr. SCHUMER. Do you recall, Mr. DeGuerin?

Mr. DEGUERIN. No, I don’t know

Mr. SCHUMER. Even though you know every other detail about
the trial.

Mr. DEGUERIN. That’s not fair, Mr. Schumer.

Mr. SCHUMER. Well, let me ask you. You don’t recall that. So, in
other words, you have no deep doubt that there were 48 illegal
weapons?

Mr. DEGUERIN. I never said I knew all the details of the trial.

Mr. SCHUMER. I am asking you that right now, sir.

Mr. DEGUERIN. What is your question?
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Mr. SCHUMER. My question is, do you doubt—do you have doubts
that Mr. Koresh had on his compound illegal weapons and illegal
handgrenades? Do you have any doubts about that?

Mr. DEGUERIN. No. He told me he had illegal weapons. He did
not tell me that he had handgrenades there, and I saw no hand-
grenades. I did see some grenades that the ATF had thrown in,
and I brought one out——

Mr. SCHUMER. What do you mean thrown in?

Mr. DEGUERIN. The ATF threw in grenades in their dynamic.

Mr. SCHUMER. They didn’t throw any grenades in, as I under-
stand it. They were flash packs.

Mr. DEGUERIN. Have you ever seen what a flashbang can do to
somebody? It can tear your arm off.

Mr. SCHUMER. Sir, they were not grenades. You believe they
were grenades?

Mr. DEGUERIN. They were grenades. I brought one out to the
FBI and turned it over to them.

Mr. ScHUMER. Right, OK, Mr. DeGuerin. I think that would
hamper your credibility, because you are the first person who
would say those were grenades. Let me ask you——

Mr. DEGUERIN. Can I answer that?

Mr. SCHUMER. I would like to ask the question simply because
I have 5 minutes. Today, I am the lawyer, and you are the witness,
sir. Today, I am the lawyer, and you are the witness, sir.

Let me ask you this. Do you have any doubts that David Koresh
had illegal sexual relationships with some of the people at the
compound?

Mr. DEGUERIN. I don’t know.

Mr. SCHUMER. You don’t know. You have no knowledge of that?

Mr. DEGUERIN. I didn’t say I had no knowledge. I haven’'t—I
don’t know, and I am not here to defend

Mr. SCHUMER. Do you doubt the testimony of Kiri Jewell who
was here? Did you hear about that?

Mr. DEGUERIN. Yes, I did.

Mr. SCHUMER. You doubt that?

Mr. DEGUERIN. Yes.

Mr. SCHUMER. Do you doubt that, Mr. Zimmermann?

Mr. ZIMMERMANN. Yes, sir. Do you know why?

Mr. SCHUMER. Yes, you can tell me why.

Mr. ZIMMERMANN. We didn’t learn of that the first time that she
testified for this hearing. She has made—that kind of claim has
been made for some time. Her own mother didn’t believe that. Her
own grandmother didn't believe that.

Mr. SCHUMER. Right.

Mr. ZIMMERMANN. There have been doubts about prior—con-
tradictory statements that she has made in the past. Now, it may
be 100 percent true. It may be 100 percent true.

Mr. SCHUMER. My time is up. In my judgment, in many ways,
these witnesses are trying to simply deny things that just about ev-
erybody else accepts as fact about David Koresh.

Mr. DEGUERIN. And I would like to respond to that. May I re-
spond to that?

b Mﬁ. ZELIFF. You can respond relative to the personal comment
riefly.
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Mr. DEGUERIN. Regarding your comment about my credibility,
Mr. Schumer, when I went into the compound, I was searched, and
when I came back out, I brought to the FBI agents and showed
them a spent grenade. That’s what is sometimes euphemistically
called a flashbang. It is a grenade. It has an explosive charge in
it. It is very dangerous. It can blow your hand off. It can blow your
face off. It can kill.

I would have brought out some of the unexpended grenades that
the ATF threw in, but I was worried about bringing out a live gre-
nade, so I left them there. There were a number of grenades.

Mr. SCHUMER. Let me ask you a question, sir.

Mr. ZELIFF. No. You are out of order.

Mr. SCHUMER. OK.

Mr. DEGUERIN. And so as to my credibility about that, Mr. Schu-
mer, ask Jeff Jamar or Byron Sage about the grenade.

Mr. SCHUMER. I will ask them, and they will say that they were
flash packs and not grenades.

Mr. ZeLIFF. The Chair recognizes Mr. Shadegg for 5 minutes.

Ms. LOFGREN. Mr. Chairman, I yielded 1 minute of my 5 to——

Mr. ZELIFF. You had the full 5 minutes. There was one 4 minutes
and 1 minute—Mr. Schumer took all of it, plus a little bit extra.

Mr. Shadegg.

Mr. SHADEGG. Thank you, Mr. Chairman. I appreciate this op-
portunity to question the witnesses.

Let me say, as an introductory comment, that much has been
made here of the issue of whether or not these hearings are in-
tended to criticize law enforcement or to attack law enforcement.
Indeed, the White House says we are trashing law enforcement,
undermining the morale of law enforcement officers, and is very,
very critical of these hearings.

Let me tell you, I spent 8 years in law enforcement. As I have
said before, my father was a deputy sheriff. I do not know a law
enforcement officer who believes that when there is a legitimate in-
quiry into mistakes or into wrongdoing, that that is trashing law
enforcement.

Having said that, let me say that while one of my colleagues on
the opposite side might say that you are our witnesses, I beg to dif-
fer quite strongly with you on a couple of points.

I think the most telling point on the issue of who shot first—and
I think that is an unfortunate issue that has come up in these
hearings—was Mr. Zimmermann’s remark that that question is ir-
relevant. As I heard Mr. DeGuerin remark, he said there were
holes going down and holes coming in the door. Unless you have
a time clock and a photograph of every minute, which direction the
holes come from cannot possibly tell you, in my mind, who shot
first.

Mr. ZIMMERMANN. Right.

Mr. SHADEGG. Beyond that, the notion that there are, in fact,
holes coming down, shots from the helicopters, I will tell you, if I
had been in the helicopter—and I don’t know what went on, but
if I had been in a helicopter and a firefight had started out on my
ground and I was an ATF agent, I would have started firing, be-
cause my guys are under fire, by gosh, they are coming under fire.
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Having said that, the third point I want to make, Mr. Zimmer-
mann, you said there was no ambush because if they had wanted
to kill them in the trailers, they could have. Well, I was shocked
to see the trailers are just canvas covered, not metal. It occurred
to me that if Koresh had wanted to just blow them away and had
known they were the agents, he could have ambushed them.

But you went on to say that it was your theory that it was an
accidental discharge by an agent coming out of the trailer. 1 will
tell you, the agents I have known in my life are trained not to have
accidental discharges, and it is just as plausible a theory in my
mind that it was an accidental discharge by a nervous Davidian
who was not as well trained to use that firearm.

Mr. ZIMMERMANN. The reason I say that, sir, is that that was in-
formation that was given to us by someone in the press who had
a confidential source within the ATF who indicated that someone
said that as he was coming out of the back of that, he tripped, his
weapon wasn’t on safe, and it discharged.

And if you look—supposedly, if you look at trajectory, the round
went into the front of the pickup truck’s engine compartment, and
it was coming horizontal, and there were no Davidians horizontal,
and the only other people in front was the other agents. I have no
verification of that.

Mr. SHADEGG. With that useful information, that helps.

Also, with regard to the shots down, Mr. DeGuerin, you indicated
that the roof was the highest point in the area. There has been dis-
cussion of a tower. Was there not also a tower?

Mr. DEGUERIN. Same thing. It was called the tower or the obser-
vation tower. It is a fourth floor—it is not shown in this picture,
but in the diagrams that I have brought, it is shown. It was the
fourth floor—actually, it was a bedroom of David Koresh, and it
had almost a flat roof.

Mr. SHADEGG. I want to go into one other document.

Mr. Barr went over two documents with you which were—have
been brought into these hearings, the essence of which is instrue-
tions from the Justice Department to ATF agents to stop their
shooting review because it was creating Brady review material.

The Department of Justice, upon hearing that evidence come into
this hearing, issued a press release—and I have this press release
here, and we are putting it up there, and you have copies of it.
That press release, issued within minutes of the testimony coming
into this hearing, says that during the past 2 days, the congres-
sional hearings on the tragedy at Waco, a longstanding Justice De-
partment practice has been badly mischaracterized.

Is it, in fact, a longstanding Justice Department practice, to your
knowledge, or have you ever heard of it, that any time Brady mate-
rial is being created, you instruct people to stop asking questions?

Mr. DEGUERIN. No, sir, not at all.

Mr. SHADEGG. Would that be an outrage?

Mr. DEGUERIN. It is outrageous that there was an instruction to
stop because you might create Brady material.

Now, this is a little bit different. This tries to say that it is such
standard procedure that it is prosecution 101. Well, I have never
been in the Justice Department. I have only been a State prosecu-
tor, and I don’t know of any such requirement.



























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































